





CASES 


ARGUED AND DETERMINED 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT MACON, 


FEBRUARY TERM, 1850. 


No. 24.—Berry Roperrs, plaintiff in error, vs. Joun P. Evans, 
defendant. 


[1.] The judgment of a Court which has no jurisdiction of the cause, is en- 
tirely void. 

[2.] But where the Court has jurisdiction of the cause and parties, and only 
proceeds erroneously, the judgment, notwithstanding such error, is binding, 
until it is vacated or reversed. 

{3.] Upon an affidavit of illegality, to the execution, the validity of the judgment 
cannot be attacked. 


Levy and illegality, in Bibb Superior Court. Decision at July 
Term, 1849, by Judge Fioyp. 


It appears that one W. J. Bollock had obtained a jf. fa. ve. R. 
K. Evans, J. P. Evans and Berry Rodgers, in February, 1841, 
fur $308 15; that Rodgers paid it off, and at the November 
Term, 1842, of Bibb Superior Court, obtained an order of con- 
trol, under the Act of 1840. The order recites, that Rodgers 
was the last indorser on the note—the foundation of the said jf. 
Ja. ; that he had been compelled to pay it in full ; and that, by testi- 
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mony, it appeared to the Court, that J. P. Evans, though occu- 
pying the place of first indorser, was, in fact, the principal in the 
debt; and then orders that Rodgers have the use and control 
thereof, to reimburse himself to the whole amount, as against J, 
P. Evans, but only as to half, as against the other real indorser, 
R. K. Evans. 

In November, 1848, this fi. fa. was levied on certain property 
in possession of Jno. P. Evans, to which he took illegality, on 
the following grounds: 

Ist. Because he alleged that said fi. fa. had been paid off by 
Rodgers, one of the defendants. 

2d. Because it was being used by one indorser against another 
indorser ; and this could be done in the case of fi. fas. founded 
on bankable paper alone. 

At July Term, 1849, the illegality was sustained, on the 
ground that “the facts being sustained by the records and pro- 
ceedings in the cause, and said Rodgers having paid said f. fa. 
he was not entitled to control the same against said J. P. Evans.” 
The counsel for Rodgers, then and there objecting to said ille- 
gality, for the reasons— 

1st. That it nowhere appeared that said fi. fa. had been paid 
by J. P. Evans. : 

2d. That by the order of the Superior Court, at November Ad- 
journed Term, 1842, the control had been given to said Rodgers, 
and that said order was in force, unrevoked, and made by a Court 
of competent jurisdiction. 

3d. Because the facts stated in said illegality, if true, are not 
sufficient to arrest or annul it; and said Rodgers is entitled to 
collect the money due on said fi. fa. from said J. P. Evans. 

Which grounds of motion to dismiss the illegality, the Court, as 
said, overruled ; and counsel for Rodgers excepted; and thus 


the case comes up. 
Srusss and Lester, for plaintiff in error, cited—. 


4 Bac. Abr. 106,115, 116,117. Yelverton, 68. Chitty’s Prac- 
tice, 275. 


Powers, (representing McDonald,) for defendant. 
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By the Court—Lumpkin, J. delivering the opinion. 


The order of November, 1842, declaring John P. Evans the 
principal debtor, in the note which Berry Rodgers was compelled 
to pay, and giving to Rodgers, as indorser, the use and control of 
the judgment, to re-imburse himself as security, certainly entitled 
him to the execution, which he has caused to be issued thereon, 
and which has been arrested by the affidavit of ilegality, imter- 
posed by the defendant; and being passed by a Court of compe- 
tent jurisdiction, and remaining in full force, we know of no au- 
thority in this, or any other Court, to treat it asa nullity. Onthe 
contrary, the presumption is omnia rite acta. Any other course 
would overturn the landmarks of property. 

In Rose vs. Himely, 4 Cranch, 278, it is said, if a judgment be 
merely irregular, the Courts of the country pronouncing the sen- 
tence, are the exclusive judges of that irregularity, and their 
decision binds the world. So, in Kempe’s Lessees vs. Kenedy, 5 
Ib. 186, the Supreme Court of the United States say—‘ The 
judgment it gave was erroneous, but it is a judgment, and until re- 
versed, it cannot be disregarded.” In Windham vs. Windham, 
3 Ch. Rep. 12, an indirect attack was made upon the decree of a 
Court of Equity, ordering a sale—whereupon, the Lord Keeper 
remarked—“ You blow up with gunpowder the whole jurisdic- 
tion, if such a purchaser is not protected.” 

We take this to be the true distinction, and to be well settled 
by the authorities. 

[1.] A judgment of a Court which has no jurisdiction of the 
cause, is entirely void. 

[2.] But where the Court has jurisdiction both of the cause 
and the parties, and proceeds erroneously, the judgment, notwith- 
standing the error, is binding, until it is vacated or reversed. 
Gorrill vs. Whittier, 3 N. H. Rep. 269. The Case of the Mar- 
shalsea, 10 Co. 76. Elliot vs. Piersol, 1 Pet. S. C. Rep. 340. 
Smith vs. Shaw, 12 Johns. Rep. 256, 267. Lotham vs. Edgerton, 
9 Cowan’s R. 227. Brown vs. Crampton, 8 D. & E.424. Hecker 
vs. Jarratt, 3 Bin. 410. Prescott vs. Hull, 17 Johns. R. 290. 
Holmes vs. Remson, 20 Johns. R. 268. The same parties, 4 Johns. 
Ch. R. 460, and the cases there cited. Homer vs. Fish et al. 1 
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Pick. Rep. 435. Saxton vs. Chamberlain, 6 Pick R. 422. Minor 
vs. Walker, 17 Mass. R. 237. See also 3 Pick. 33. 4 Id. 228, 
7 Ib. 341. 8 Ib. 113. 

Without denying the validity of this order, we held, when the 
game parties were before us in August, 1846, (1 Kelly, 463,) that 
neither the order, nor any of the numerous Statutes which had 
been passed for the relief of securities, authorized the capias ad 
satisfaciendum which was first issued at. the instance of Rodgers; 
and we characterized the November order itself, on that occa- 
sion, as a “ most anomalous” proceeding. And it is due to the 
Circuit Judge, who rendered the judgment against the f. fa. 
which we are now called on to review, to state, that he was pro- 
bably misled by the reasoning of the Court in that case, to pro- 
nounce the opinion which he did in the present case. Still, it was 
not our intention to assume the power to vacate that order, how- 
ever improperly and irregularly granted. 

[3.] Especially, we apprehend, can this not be done, in this pro- 
ceeding of dlegality, the object of which is, not to be delivered 
against an unjust judgment, by setting it aside; but conceding the 
rightfulness of the judgment, it resists the execution, on account 
of some injustice in the party who seeks to enforce it. 

The judgment below must, therefore, be reversed. 





No. 25.—Amos. Benton, plaintiff in error, vs. Josepx W. Par- 
TERSON, defendant in fi. fa. and Drury THompson, trustee, 
claimant and defendant in error. 


[1.} P-devised the whole of her estate to G, as trustee and testamentary 
guardian, for the exclusive use of her three daughters, W, A and B, and 
their increase, if any, to be distributed, §c,; and in the event of the death of 
either of the daughters, without issue, her portion of the property to go to 
the survivor or survivors—if two, share and share alike—if one, to her ex- 

clusively ; and should all three die, without increase or issue, G, the trus- 

tee and testamentary guardian, is directed to deliver over the entire estate to 
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C E; and he is vested with plenary power to do any way with the pro- 
perty, that, in his wisdom, may seem best :. Held, that the will did not cre- 
ate an estate tail, especially since such estates were long since abolished by 
law in this State ; but the same was an estate for life in the daughters, with 
remainder in fee to their children or grand children ; and that if the daugh- 
ters died without children or grand children, it was a good limitation over 
in fee, by way of executory decree, to C E, on failure of increase at the 


death of the daughters, 


Levy and claim, in Bibb Superior Court. Decision at July 
Term, 1849, by Judge Fioyp. 


The facts in this case were agreed upon as follows: A ft. fa. 
(Amos Benton vs. Jos. W. Patterson, to July Term, 1849, dated 
5th February, 1849,) was levied on certain slaves or their isste; 
embraced by the will hereafter recited; that Patterson, after said 
judgment, had intermarried with Virginia €. Wilkinson, and was 
in possession of said property at the levy, worth $1500 ; that the 
wife of Patterson was the daughter of Cecilia Porter, and once 
the widow of William L. Wilkinson; that the latter died in 1838 
or 1839; that his widow remained sole until May, 1849, and then 
married Patterson; that after this marriage, and after the levy, 
Drury Thompson was appointed trustee for said Virginia and her 
children; that this isa copy of Cecilia Porter’s will + 


“ GrorerA, Witkes County: 

“In the name of God, amen: I, Cecilia Porter, of thé 
County and State aforesaid, being at this time in a declining state 
of health, but of sound disposing mind and memory, do make, 
constitute and appoint this, my last will and testament, in man- 
ner and form following, to wit: 

“Item 1. It is my will and desire, that out of my estate all of 
my just debts be paid. 

“Item 2. After the payment of all my just debts, it is my de 
sire, that the remaifider of the property, both real and personal, 
be divided into three equal portions or shares, as near as practica- 
ble, to be distributed by my trustee or testamentary guardian, 
hereinafter appointed, between my three daughters, Virginia 
Wilkinson, wife of William L. Wilkinson, Frances Wellborn, 
wife of John G. Wellborn, and Eleanor Walton. 

“On account of the danger to which property of legatees, es- 
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pecially females, is frequently exposed, in consequence of the 
embarrassment or mismanagement of their husbands, thereby not 
unfrequently depriving them of support, and leaving them in a 
helpless and forlorn condition, I have thought it proper to prevent 
such sad consequences, so far as can be effected by my own pre- 
caution, or the kind and faithful agency of friends. To the end, 
therefore, and for this purpose, I hereby constitute and appoint 
Augustus H. Gibson, my trusty friend, as trustee or testamentary 
guardian of my before named daughters, Virginia Wilkinson, 
Frances Wellborn and Eleanor Walton; reposing in his special 
trust whatever property may fall to all or each of them after my 
decease. 

‘It is farther my will and desire, that my said trustee recover, as 
early as possible after my death, the entire amount of my estate, 
and after complying with the requisition to pay my just debts, 
then manage the remaiuder as he may deem to the best advantage 
of my aforesaid three daughters, in order that he may have no 
trouble with their husbands or others, or with the Court of Ordi- 
nary. 

“It is farther my will, that my trustee reserve to himself fifty 
dollars, annually, out of the proceeds of my estate, as a compen- 
sation for his trouble and services; and here let it. be distinctly 
explained and understood, that the property thus devised to the 
trustee and testamentary guardian, is exclusively intended for the 
use and benefit of my three daughters and their mcrease, if any. 
And whereas, I have a claim now pending in the Superior Court 
of this County, against the guardian of Thomas C. Porter, for a 
considerable amount, it is my will and desire, that if in the event 
of the recovery, whatever it may be, be thrown into my general 
estate, and be distributed as above pointed out. 

“Item 3. I hereby constitute and appoint Augustus H. Gib- 
son, the trustee and testamentary guardian aforesaid, executor 
also of this my last will and testament, relying with full confi- 
dence on his worth, and well satisfied that he will not betray his 
trust—hereby revoking all others by me heretofore made. 

‘In witness whereof, I have hereunto set my hand and affixed 
my seal, the 14th day of January, 1830.” 


To which will there was this codicil : 
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“ Georeia, Wiikes County: 
“I, Cecilia Porter, of the County and State aforesaid, do 

publish and declare this codicil to my last will and testament ; 

“Ttem. In the event of the death of either of my daughters, 
mentioned in the preceding and foregoing, without issue, it is my 
will aud desire, that their proportion of the property therein con- 
veyed, revert to.and become the property of the survivor or sur- 
vivors—if two, share and share alike—if one, her’s exclusively; 
and should all three of my daughters depart this life without, it 
is my will, that the trustee or testamentary guardian, appointed 
in the foregoing will, deliver over to Caroline Echols, wife of 
Simeon Echols, the entire amount of the property devised in this 
my will, to her and her issue, forever. Discretionary power is 
hereby given to the trustee or testamentary guardian, either to 
work all the hands jointly upon the plantation whereon I now 
reside, and divide the proceeds amoung my children, in just and 
equal proportions, or to sell the lands and purchase one of cheap- 
er value, if he thinks proper, or at all events to act and do in any 
manner or way with the property that, in his wisdom, may seem 
best. This I have inserted in this codicil, in order that he and 
all concerned may discover that it is my will and intention, that 
he shall have absolute power and sole control over all and every 
thing relating to, or in any way appertaining to the provisions of 
this instrument. 

“In witness whereof, &c. 14th January, 1830.” 


It was farther admitted, that these papers were duly proven 
and recorded; that plaintiff below claimed that said property 
levied on was subject; that Judge Floyd ruled that the property 
was not subject, and ordered the levies dismissed; whereupon, 
attorneys for Benton excepted, and assigned for error, that in 
the case made by said record, said property is subject. 


Por & Srusss, for plaintiff in error. 
Powers, for defendants in error. 
By the Court—Lumpkin, J. delivering the opinion. 


[1.] Are the four negroes levied on subject to be seized and 
sold as the property of Patterson, the defendant in execution? 
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The answer to this question depends upon the construction to be 
put upon the will of Mrs. Cecilia Porter. If the bequest to her 
daughter, Mrs. Wilkinson, (at the time of making the will,) now 
Mrs. Patterson, created an estate tail in these slaves, then, under 
the Act of 1821, the daughter of the testatrix took an absolute 
fee, which being held in trust, for her sole and separate use, during 
her first coverture, vested at the death of Wilkinson, and by vir- 
tue of the marital rights, became the property of Patterson, upon 
her intermarriage with him, and is consequently subject to the 
Ji. fa. 

The whole will must be considered together, and it will not 
do to rest the construction upon any particular clause. Looking, 
then, to the entire instrument, did the testatrix intend to describe 
a class of persons who should take in succession, from generation 
to generation, in all coming time, or did she design to bequeath 
the negroes to her daughter for life, with remainder, at her death, 
to her children or grand children? If the former purpose is ap- 
parent, and that the object of the testatrix was to entail this pro- 
perty upon the lineal descendants of her daughter, then such 
intention being unlawful, cannot be executed ; but if, on the other 
hand, the Court should come to the conclusion, that the contrary 
is true, and that she merely intended to describe the persons who 
were to take after the death of her daughter, the words of the 
will will be construed to be words of purchase and not of limita 
tion. 

Four tests have been applied by the Courts, for the purpose of 
ascertaining the nature of the estate intended to be created; and 
notwithstanding the words of the instrument would, per se, be 
construed into a limitation, yet they will be held to be words of 
purchase, either where no estate of freehold is given to the an- 
cestor, or where no estate of inheritance is given to the heir, or 
where a new inheritance is grafied on the words of entail, or, 
lastly, where explanatory words are superadded. 

Passing by the first three, we propose briefly to apply the 
fourth test to this will. The whole estate of the testatrix is de- 
vised to her trusty friend, Augustus H. Gibson, “ as trustee and 
testamentary guardian,” and she wishes it distinctly understood, 
that it is “exclusively intended for the use and benefit of her 
three daughters, and their increase, if any.” Mr. Gibson is ap- 
pointed testamentary guardian as well as trustee. Of whom? 
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Why, the children or grand children of the testatrix, born of the 
three daughters. These are, manifestly, the increase, if any, de- 
signated in this clause. Again, the testatrix speaks of her pro- 
perty being distributed, &c. And I need not remark, that the 
idea of distribution is antagonistic to that of perpetuity or inaliena- 
bility. And then, if either of the three daughters die without 
issue, her portion of the property is “ to-go to the surrivor or sur- 
vivors—if two, share and share alike—if one, to her exclusively ;" 
and in the event of all dying without increase or issue, the trustee 
or testamentary guardian is “ ¢o deliver over the entire estate to 
Caroline Echols;’" and in conclusion, Mr. Gibson is clothed with 
plenary powers “to do in any manner with the property that, in 
his wisdom, may seem best.” 

It can hardly be believed, that the act to be performed here, 
by the trustee or testamentary guardian, namely, the delivery 
over of the property to Mrs. Echols, should all the daughters die 
without issue or increase, could mean, in the mind of the testatrix, 
whenever their descendants should become extinct, sooner or la- 
ter, and without reference to any particular time, or any particus 
lar event. On the contrary, we believe the very converse of thig 
proposition is fairly and legitimately deducible from these various 
superadded words, to wit: that she had reference to the period 
of the death of her daughters, and to their issue living at that 
time. 

It will be recollected, that the rule in Shelly's case, was made 
to effectuate the intention of testators, not to disappoint them— 
that it was established by the Exglish Courts, when estates tail 
were not only lawful but common. It was, therefore, just to in- 
fer, in that country, that the testator intended to create such an 
estate; but here, if such estates ever did exist, they have certainly 
been abolished since 1777. Watkins’ Digest, 15. For myself, I 
should hold, that whatever technical words are used in the in; 
strument, whenever the devise over is to a person or persons 
then in life, as survivor, that they ought to be interpreted to im- 
port a failure of issue at the time of the death of the first devisee, 
and that they do not mean a general or indefinite failure of issue. 

And many of the State adjudications in this country have gone 
to this extent, rather than adopt an unbending rule which, by im- 
plication, would turn an express estate for life, with limitations 
oyer in remainder, into a fee tail, and thus defeat the intention of 
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the testator. I will content myself by referring to the case of 
Huchison vs. Jackson, (16 Johns. Rep. 382,) because it contains 
the most thorough examination and elaborate discussion of this 
whole doctrine that is to be found any where in the books, not 
excepting even the case of Perrin and Blake. 

E devised a farm to his son Joseph, his heirs, &c. forever, and 
another farm to his son Medcef, his heirs, &c. forever, and added, 
“tt is my will, that if either of my said sons should depart this life 
without lawful issue, his share or part shall go to the survivor; and 
in case of both their deaths, without lawful issue, he gave the 
property to his brother and sister in England. Joseph died with- 
out lawful issue. It was held by the Supreme Court, and their 
judgment affirmed by the Court of Errors, that the words did not 
create an estate tail, especially since the Statute abolishing en- 
tails, but was a good limitation over in fee, by way of executory 
devise fo the survivor, on failure of issue living at the death of 
either of the sons. 

It will be perceived, that the words in the will of Medcef 
Eden, the elder, were, “ dying without issue ;”’ standing, too, with- 
out any other words or circumstances of intention; and is dis- 
tinguishable in this, as well as many other of its features, from 
the case presented in this record ; and still it was considered, that 
while estates tail are presumed in England, because allowed by 
Act of Parliament, that fee simples are presumed in this country, 
because directed bylaw. I repeat, that in view of this difference, 
the Court held, that there was no rigid, inflexible rule of law to 
wrest the plain and manifest purpose of the testator to one alto- 
gether different from what he intended. 

Favoring as we do, the inteution of the testatrix—and particu- 
larly in a devise of personal property—and gladly taking hold of 
any words in the will, which will afford a ground for construing 
the instrument in such a way as will support the devise over, the 
opinion of this Court is, that it is fairly to be collected, from the 
language and provisions of this whole will, that Mrs. Porter in- 
tended that her daughter should take an estate for life in these 
slaves, with remainder in fee to her children or grand children, 
which the record shows are in esse ; for the claim is interposed 
in their behalf, as wells on account of their mother. 

Let the judgment of the Superior Court, therefore, be affirmed. 
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No. 26.—Davip J. Davis, plaintiff in error, vs. Jane Irwin, de- 
fendant in error. 


[1.] Where a Sheriff sold negroes under executions, at a Sheriff's sale, and 
delivered one of the negroes to the purchaser, with the understanding that 
the Sheriff was to call ata certain bank the next morning, and receive a 
check for the purchase money; when the Sheriff called at the bank next 
morning, for the check, it was refused, under instructions from the pur- 
chaser, because the negro had runaway, or been carried off, the night be- 
fore: Held, that the Sheriff was liable to be ruled, at the instance of the 
defendant in the executions, for the balance of the purchase money of the 
slaves, after paying off the amount thereof, and costs: Held, also, that the 
delivery of the slave to the purchaser, by the Sheriff, under the circum- 
stances before stated, was a matter exclusively between the purchaser and 
the Sheriff, with which the defendant in execution had no concern, al- 
though her agent was present when the arrangement was made between 
the purchaser and Sheriff. 


[2.] When a rule is made absolute against a Sheriff, for the payment of money, 
an attachment cannot issue thereon against him, until he is first called on 
to shew cause why an attachment should not issue. 


Rule against a Sheriff, by defendant in f. fa. for surplus.of 
sale. Decision in Bibb Superior Court, at July Term, 1849, by 
Judge Fioyp. 


D. J. Davis, Sheriff, levied certain fi. fas. upon certain slaves 
of Jane Irwin, and in May, 1849, he sold Kitty, Mary, and Polly. 
The proceeds were enough to pay off the fi. fas. in hand, (and 
perhaps other claims assented to by defendant,) and then to leave 
a surplus in his hands. He was ruled, by defendant, to pay over 
to her said surplus. Davis showed for cause, that by consent of 
plaintiff and defendant, he levied on certain slaves—among them, 
Kitty, Mary. and Polly; that after the levy, they agreed that Scott 
Cray should take possession of, and hire out said slaves, for de- 
fendant’s sole use ; that after doing so for some time, said Cray 
became tired of thé trust ; that it was then agreed that Wm. Col- 
lins should hold them, upon alike trust, and who did so until the 
day of sale, when said slaves were brought forward by said Wm. 
Collins, and sold at the prices named, (in said showing,) and that 
he disposed of the proceeds of Kitty and Mary, but that Polly 
was not paid for ; that she was bid off by A. H. Chappell, and de- 
livered to him in presence of said Collins; that said Collins at- 
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tended and managed said sale ; that he, Davis, had not had the 


custody or control of said slaves after the levy, and was not con- 
sidered, by either party, as responsible therefor ; that the pur- 
chaser, when Polly was bid off, in the hearing of Wm. Collins, 
gave her directions where to go—saying he would send there for 
her next morning, and telling the Sheriff he would leave a check for 
the purchase money, next day, at a particular bank agency, and 
requested him to ¢all and get it; that he did call, and it was re- 
fused, hecause, as was said, the purchaser had so instructed, upon 
the ground that said Polly had run away, or was carried off in the 
interim ; and that he, Dayis, had not then heard of the slave, or 
received the purchase money. 

Sheriff’s counsel moved to discharge the rule (the showing not 
being eontroverted)~— 

1st. Because it did not appear that said Sheriff was in con- 
tempt of said Court, or of its legitimate authority. 

2d. Because the Sheriff, in the whole matter, acted as the pri- 
vate agent of the parties, at their mutual request, and not in his 
official character as Sheriff, and if liable at all, is not so in this 
form of action. 

Which motion the Court overruled, and passed an order mak- 
ing the rule nisi absolute, that the money be paid in sixty- 
days, er that an attachment izstantly proceed, ordering that, in 
such event, he be committed without bail, &c. 

To which last named rule, or order absolute, Sheriff’s counsel 
excepted, on the graund that the Court erred in granting an at- 
tachment absolute, without first calling on the respondent by an 
attachment xsi: and further, because it nowhere appears that 
said officer was in contempt of the process of the Court. 


S. Haut and Srvsss, for plaintiff in error, cited— 

Gorham vs. Gale,'’7 Cowan, 739. Bethune vs. Bonner, 2 Kelly, 
169. Richmond vs. Bowditch, 1 Mees. § Wells. 40. 1 Tidd. Pr. 
480. Prince’s Digest, 430, 431, 432. 


McDonatp and Powers, for defendant. 


By the Court— Warner, J. delivering the opinion, 
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{1.] It appears, from the record, that the plaintiff in error sold 
certain negroes, as Sheriff of Bibb County, belonging to the de- 
fendant, by virtue of certain 7. fas. placed in his hands against 
her. After paying off the f. fas. and costs, there remained 4 
balance in the hands of the Sheriff, arising from the sele of the 
defendant’s property. A rule nist was taken against the Sheriff, 
at the instance of the defendant, calling upon him to shew cause 
why he should not pay over to her the money remaining in his 
hands, arising from the sale of her property, after paying off the 
executions, &c. The Sheriff shewed for cause, that at the time 
of the sale, one Collins acted as the agent of defendant; that a 
slave, by the name of Polly, was bid off by A. H. Chappell, and 
was delivered to him by the Sheriff, in the presence of defendant’s 
agent ; that Chappell directed the slave so purchased by him, to 
procure a dray, and take her things to Dr. Lamat’s residence; 
and that he would send for her next morning—at the same time, 
Chappell informed the Sheriff that he would leave a check for 
the purchase money of said slave with N. C. Munroe, at the 
Agency of the Mechanies’ Bank at Macon—requesting the Sheriff 
to call the next morning and get it; that when the Sheriff called 
for the check the next merning, Munroe refused it, under Chap- 
pell’s instructions, upon the ground that said negro ran away, OF 
was carried off, during the previous night. For the Sheriff, it is 
insisted, that he is not liable to be ruled for the money in his 
hands, at the instance of the defendant in execution, and that if he 
is subject to be ruled at her instance, that her agent being present, 
and cognizant of all the foregoing circumstances, her assent 
thereto will be presumed, and constitute a good defence for the 
Sheriff, against the rule. The fact that the defendant’s agent 
was present at the time the arrangement was made between the 
Sheriff and the purchaser of the slave, for the payment of the 
purchase money, is no defence for the Sheriff. Had the defendant 
herself been present, she would have had no right to interpose 
any objections to any stipulation or agreement that the Sheriff 
and the purchaser of the slave might think proper to have made, 
as to the payment of the purchase money, or as to the delivery of 
the slave. The title of the defendant was divested by the She- 
riff’s sale, and she or her agent had nothing more to do with 
the property. Ifthe Sheriff thought proper to deliver the pro- 
perty to the purchaser, without payment of the purchase money, 
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he did so upon his own responsibility ; that was a matter between 
himself and the purchaser, with which the defendant in execu- 
tion had noconcern. The Sheriff was responsible to the persons 
interested, for the proceeds of the sale; and the 49th and 52d 
sections of the Judiciary Act of 1799, are sufficiently broad, as 
regards the liability of Sheriffs in this State, to authorize the 
Court to entertain a rule for money raised by virtue of a sale un- 
der executions, at the instance of a defendant in such executions, 
Prince, 431, ’2. 

f2.] The Court below made the rule absolute against the 
Sheriff, for the payment of the money within sixty days, and in 
default of such payment, ordered an attachment instantly to issue 
against him, and that he be committed, without bail or mainprize, 
until the payment thereof. The error alleged tothe judgment of 
the Court below is, that after the rule was made absolute against 
the Sheriff, for the payment of the money, an attachment was or- 
dered to issue against him, without first calling on the Sheriff to 
shew cause why the attachment should not issue against him. 
This objection, we think, was well taken. After the rule was 
made absolute, and the Sheriff ordered to pay over the money, 
the stringent process of attachment ought not to issue against him 
until he has first been heard, or at least, had an opportunity of 
being heard; for the reason, he may have good cause to shew 
why he should not be attached and imprisoned. This appears to 
have been the practice in England; and we think it is the most 
reasonable and better practice. See Richmond vs. Bowditch, 1 
Meeson 5 Welsby’s Rep. 38. 

On the last ground taken, the judgment of the Court below 
must be reversed. 
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No. 27.—Tue Macon & Western Rart_Roap Company, plaintiff 
in error, vs. Putuir S. Hout, defendant in error. 


[1.] A permit or ticket to a slave, must specify the length of time that he is 
to be absent, and the places which he is allowed to visit. 


[2.] The Macon & W. R. R. Company took on board their cars the slave of 
H, having a general pass, and without the knowledge and consent of H, to 
transport him toa given point, for the usual fare for negroes: Held, that 
this was a conversion of the slave, and that the company are liable for all 
the injuries which he received, whether they occurred by the negligence 
of the company or otherwise. 


[3.] The black color of the African race is prima facie evidence of slavery. 


Action on the case, in Bibb Superior Court. Tried at J uly 
Term, 1849, before Judge Fioyp. 


A slave named Jacob, the property of Philip S. Holt, having 
an ordinary “ pass” to go from Macon to his owner’s place, some 
eight or ten miles out, was received by the officers of the plain- 
tiff in error, on board its freight train of cars, for the usual pas- 
sage money for slaves riding on the freight train. The negro, in 
getting from the cars, within 250 or 300 yards of the station to 
which he had paid, (the cars being still in motion,) had his leg bro- 
ken. The master had no knowledge that the negro was going to 
ride on the cars, and it appeared in proof, that there was no neg- 
ligence by the company; that the negro jumped off, of his own 
accord, just before reaching the eight mile post, to which he had 
paid, while the motion was about as fast as a man could walk. 

The bill of exceptions arises alone out of the charge of the 
Court, to this part of it— If the company took the negro on 
their cars, without the knowledge and consent of the owner, and 
he be injured by negligence or otherwise, the company will be lia~ 
ble, though the negro have a general pass.” 

Holt recovered below, and the company excepts on the ground 
stated. 


Poe and Nisset, for plaintiff in error. 


Powers and Wuirtte, for defendant. 
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By the Court—Nisset, J. delivering the opinion. 


The facts in this case are few and simple. Jacob, a slave, be- 
longing to Mr. Holt, the defendant in error, having in his posses- 
sion what the witness designates as “an ordinary pass,” was 
received on board the cars of the plaintiffs in error, the Macon & 
Western Rail Road Company, to be transported, for the ordinary 
fare for negroes, from Macon to the eight mile post above, on the 
road, Upon approaching the point at which he was to leave the 
train, its progress was impeded with a view to stop ana let him 
off. Before reaching that point, and the train moving “ about as 
fast as a man can walk,” he jumped off and fractured his leg—it 
was afterwards amputated ; and this action was brought by the de- 
fendant in error, to recover of the company damages for the 
injury sustained by the slave. No negligence of any kind is im- 
putable to the company or any of its agents, Upon the trial 
below, Judge Floyd instructed the Jury, “ that if the negro was 
on board the cars with the consent of his owner, or with his 
knowledge, and no prohibition be given by the owner, then, if 
the company take ordinary care, and he be injured by his own 
volition, the company will not be liable; dut if the company take 
the negro on the cars without the knowledge and consent of the own- 
er, and he be injured, by negligence or otherwise, the company will be 
liable, though the negro have a general pass.” To the last division 
of this charge, exception is taken by the Macon & Western R. 
R. Company, and the question for the review and determination 
of this Courtis, whether there is error in that part of the instruc- 
tions of Judge Floyd to the Jury. 

[1.] By general pass, the presiding Judge, no douht, meant the 
ordinary permit or ticket which the law requires to be given to 
slaves, to protect them from being whipped, when found away 
from the plantations, not being in company with some white per- 
son. By the Act of 1770, when so found, they are liable to be 
taken up and whipped, not exceeding twenty lashes. Prince, 
778. By the Act of December, 1829, the character of this per- 
mit is defined. It is therein enacted, “ that it shall be the duty of 
every owner, overseer, trustee, guardian or other person or per- 
sons, having control of any slave or slaves, or free persons of 
color, in granting or giving written permits to the same, to set 
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forth the time allowed for their absence, and distinctly designate 
the place or places where such slaves or free persons of col- 
or desire to visit.” Hotchkiss,815. The testimony of the wit- 
ness in this case is, that the slave, Jacob, had an ordinary pass, 
and the presiding Judge, in his charge, speaks of a general pass. 
We infer that the Judge referred to such a permit as is required 
by the Act of 1829. No permit, more general than that Statute 
requires, would. be a lawful pass—one in conformity with it, 
would be a general pass. An owner, overseer, trustee, guardian 
or other person, having control of slaves, can unquestionably au- 
thorize them, in writing, to do or not to do, any thing not forbid- 
den by the laws. They may thus permitthem to travel from place 
to place on the rail roads; and such a liscense would protect 
both the slave and the company. A general pass, however, such 
as I have defined it to be, was held by Judge Floyd, to be no 
protection to a rati road company against damages for injury to a 
slave, taken on board the cars without the knowledge and consent 
of the owner ; and, in our judgment, correctly held. It conveys 
no authority to the slave to place himself on the cars—it clothes 
him with no contracting power, for and on account of the own- 
er—it confers upon others no right of control over him what- 
ever, much less a right to convert him to their uses for profit—it 
is not evidence of the.assent of the owner, except according toits 
terms—it proves the master’s consent that the slave may, for a 
time specified, leave his home, and this includes the privilege of 
enjoying that time in such way as he may choose to occupy it, in 
conformity with the laws of the State, and it also proyes his con- 
sent that he shall visit the place or places specifiede~it proves 
nothing more. It is made the duty of the owner, by law, not to 
permit his slave to leave his plantation without a ticket—it is the 
right of the slave, founded in his character as a sentient human 
creature, aud in the obligations of humanity, when leaving his 
master’s protection, with his consent, to have the protection which 
the permit affords against punishment. The permit originates in 
the necessity of a vigilant police—its object is, primarily, protec- 
tion against the penalties of the patrol laws; which laws, how- 
ever necessarily stringent, operate humanely and beneficially for 
the slave, as well as the master, and the whole body of the com- 
munity. Such, and no more, are the offices of a general pass. In 
this case, andin no analagous case, does it shield the company, or 
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any other person or persons, occupying their position relatively 
to the slave, from liability, if injury accrues to him. I dismiss, 
therefore, so much of the instruction as relates to the general pass, 
with this remark, that it will be-seen, from the whole drift of this 
decision, that neither rail road companies, nor any other person, 
will be safe in the transportation of slaves, without a specific 
written authority from the owner, or his consent, so in some 
other way manifested, as that it will be susceptible of proof. 

[2.] Disencumbered, then, of all considerations which grow 
out of the pass in this case, the legal proposition asserted by the 
learned Judge, presiding on the Circuit Bench, is this, to wit: 
“If a company take the slave of another on board their cars, 
without the knowledge and consent of the owner, and he be in- 
jured, by negligence or otherwise, the company will be liable to 
respond in damages for theinjury.” The instruction given mast 
be understood in the light of the facts of the case made in the re- 
cord. It is in evidence, that this company received this slave, to 
transport him, for @ compensation taken from him. This fact is an 
important one in this case. When, therefore, the Judge speaks 
of acompany taking a negro on their cars, he means taking him, 
as the company did in this case, to be transported for their benefit, 
in the receipt of the customary fare for such transportation. 

Again, the taking, by the charge, must be not alone without 
the knowledge of the owner, but also without the consent of the 
owner. If he had ruled, that the company would be liable if 
they took the negro singly without the knowledge of the owner, 
the inference would be a fair one that, with his knowledge, they 
would not be liable, and that is not necessarily always true in 
law. We understand the Judge to say, that in order that the 
company shall be protected, the owner must both know and con- 
sent to the taking. He could not consent without knowledge, 
but he might know without consenting. In the case put, as thus 
understood, the Court holds that the company is liable, whether 
the injury result from the negligence of the company, or other- 
wise; that is to say, they are liable, wholly irrespective of the 
question of negligence, and thus we arrive at the true status of 
the point for review. 

I do not consider that the decision of this question depends 
upon any new principles. We have determined it upon princi- 
ples of the Common Law, long settled and familiar to the juris- 
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prudence of Great Britain and of our own States. The interest 
of the question springs out of the application of those principles 
toa class of statutory persons, to wit: rail road corporations, un- 
known to the Courts of either country until within a very recent 
period, and to a class of subjects (negro slaves) not recognised 
as property in England, and peculiar here, in this, that whilst 
they are in fact property, under our laws, they are sentient, réa- 
soning human agents. In its practical consequences, the judg- 
ment we now render is an important one. 

The effort of the able counsel for the plaintiffs in error, (Mr. 
Poe,) was, first to establish that this is a case of bailment, and 
thus make the plaintiffs in error liable only for negligence; and 
particularly, that it belongs to the class designated as mandates ; 
and more particularly still, that it falls within that class of man- 
dates which arises under what is called the quasi contract of nego- 
tiorum gestor—where, for example, “a party spontaneously, and 
without the knowledge or consent of the owner, intermeddles 
with his property, as todo work on it, or to carry it to another 
place.” Story on Batlment, §189. If this be a bailment at all, it 
must belong to thisclass. By the evidence, there was no contract 
between the owner, Mr. Holt, and the rail road company. All 
bailments, except mandates of the negotiorum gestor class, are 
founded in contract, express or implied. As, then, there was in 
this case confessedly no contract, but a taking of the slave, spon- 
taneously, without the knowledge or consent of the owner, it 
must belong to that class or none. In cases of this sort, (of the 
negotiorum gestor sort,) as the mandatory acts wholly without au- 
thority, there can be, strictly speaking, no contract. Story on 
Bailment, §189. A quasi mandate is raised by implication, and 
that for the benefit, not of the mandatory, but ef the owner. The 
intermeddler is left to all the liabilities of his act, whatever the 
circumstances of the case may make them, whilst the owner of 
the property is allowed, at his election, to treat the transaction as 
a contract of mandate or otherwise, according as his interest may 
require or suggest. This appears to be the footing upon which 
the Roman law places this species of mandate. Pothier’s Ap- 
pendice du Quasi Contrat. Negot. Gest. Appendice Contrat de 
Mandat, n.167. Story on Bailm. §189. It does not seem to be 
fully recognized by the Common Law. The English Courts ap- 
pear only to have invoked the principle of implication, for the 
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bénefit of the owner, in a few instances: As, where there has 
been a subsequent ratification of the acts of the gestor by the 
owner; and sometimes where unauthorized acts are-done, posi- 
tive presumptions are made, by law, for the benefit of particular 
parties. Thus, if a stranger enters upon the lands of an infant 
and takes the profits, the law will, in many cases, oblige him to 
account to the minor for the profits, as his bailiff; for it will be 
presumed, that he entered to take them in trust forthe infant. 1 
Dane’s Ab. ch. 8, art.2,§10. 1 Bac. Ab. Account. Coke Litt. 
69 3.90a. Story on Bailment, p. 205. Actions on mandates are 
very uncommon in our Courts, for the reason, not flattering to 
human nature, given by Sir Wm. Jones, that it is very uncommon 
for men to undertake any office“of trouble without compensation, 
Jones on Batlment, 57. 

The rule of liability of the negotiorum gestor, varies according 
to his character and employment, and the circumstances. attend- 
ing the transaction. Suffice it to say, that he is not, in general, 
liable, without negligence, and if so, the case before us being 
held to belong to the class of the negotiorum gestor, the instruction 
of the Court below would be erroneous. In Louisiana, it has 
been held, that if one spontaneously and gratuitously take the 
slave of another, without his knowledge or consent, and the slaye 
escape and is lost to the owner, such an one will not be liable, un- 
less there was gross negligence on his part. Bayon vs. Prevot, 4 
Martin’s R. 65. Code of Louisiana, articles 2274, 2275. Story 
on Bailment, §§217, 577. See, also, DeFonclair vs. Shottenkirk, 3 
Johns. R. 170. Beverly vs. Brooke, 2 Wheat. R. 100. 

The question remains, Is the case at this bar a mandate of this 
class? “Demonstrably it is not, and for one obvious and satisfac- 
tory reason: A necessary element in every mandate, and parti- 
cularly in this, is that the taking of the property be gratuitous. If 
the receiving of Mr. Holt’s slave on their cars, by the plaintiffs in 
error, had been by his consent and authority, then it would have 
been a familiar and very intelligible bailment, subject to the go- 
vernment of settled legal principles. But that is not this case. 
If they had taken him gratuitously, without the knowledge or 
consent of Mr. Holt—in that event, under certain circumstances; 
the case would belong to the class of mandates I have been con- 
sidering. But they did not so take him; but, on the contrary, 
they received him to transport to the eight mile post, above Ma- 
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con, for their profit and advantage. One of the witnesses testifies, 
that they received from the negro twenty-five cents, to carry him 
tothat point. _ The transportation of the slave was not a charity— 
it was not gratuitous—it was not for the mutual benefit of them- 
selves and the owner; for he neither assented to nor knew of the 
transportation. It is true, that it was an accommodation to the 
slave, and it was done at his instance; but I need scarcely re- 
mark, that the slave could make no contract to.bind his master, 
or in any way make him a party to the transaction, without his 
consent. The slave must be considered in the light of property, 
and in no other. There are cases where the intellectual and 
moral character of the slave does modify the general law of bail- 
ments, as we shall see, but this is not one of them. All mandates 
are gratuitous, “The contract (says Mr. Story) must be gratui- 
tous, and this is of the very essence of the contract; for if any 
compensation is to be paid, it passes into another contract; that 
is to say, the contract of hire.” Mandatum, nisi gratuitum, nul- 
lum est. Story on-Bailment, §153. Dig. Lib. 17, tit. 1,1, 1, §4. 
Pothier’s Pand. lib. 17, tit.1,”.15.  Pothier’s Contrat de Man- 
dat, n. 22. It does not vary the matter, that the mandate of the 
negotiorum gestor is without a contract. In that case, as in other 
mandates, the law goes upon the idea of the mandatory acting 
without profit to himself; but I trust I shall show, aside from all 
these views, that the law gives to this transaction a definite char- 
acter, and that that character is wholly inconsistent with the idee 
of a bailment of any kind. The opinion of Lord Ellenborough, 
in a case supposed by him, in Drake vs. Shorter, (4 Esp. R. 165,) 
was strongly relied upon by counsel for the plaintiffs in error, 
The case supposed was this: A chattel, as a boat, belonging to 
another person, is taken to do an act of kindness te the owner, as 
to save other property belonging to him from the flames, and an 
unintentional injury happens to the boat, in the use of it for that 
purpose. In thatcase, Lord Ellenborough’s opinion was, that the 
person taking the boat would not be, in any manner, responsible 
for it to the owner. It was insisted, that this case is analogous to 
the case put by his Lordship, in this: that the taking of the slave 
Jacob, to carry him home, was an act of kindness to his master-— 
it facilitated his return, and promoted the interest of the owner. 
The result was very different ; for in fact, as a consequence of 
the slave going on board the cars, he lost his limb, and his value 
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was greatly depreciated. The owner was in fact injured. But 
the analogy is not perceived. The case put by Lord Ellendor. 
ough, goes upon the ground of a mere kindness—a charity to the 
owner—wholly irrespective of the interest of the person taking 
the boat. In this case, the taking of the slave was alone for the 
interest of the company. The fact of receiving pay for his 
transportation, conclusively negatives the idea of a kindness, or 
mere charity to man or master, 

If a slave be taken on board the cars, by a rail road company, 
or be taken by any other carrier, to be conveyed solely in conse- 
quence of his distress, and from motives of humanity alone, no 
reward, hire or freight being to be paid for his passage, the car- 
rier would, in such case, be responsible only for gross neglect, 
This, I have no doubt, would be the rule in that case; and it was 
so laid down by Chief Justice Marshall, in Boyce vs. Anderson, 2 
Peters, 150. This, however, is not such a case, and the rule is 
not applicable. 

The decision of the Supreme Court, in the case just referred 
to, was relied upon as controverting this case. In that case, cer- 
tain slaves being wrecked on the shore of the Mississippi river, 
and being in the custody of the agent of the owner, were, at his 
instance, taken on board the yawl of the steamer Washington, 
being then in the stream, to be transferred to the steamer, for 
transportation. In their passage to the steamer, the yaw] was 
upset, and the slaves were drowned. The owner brought an ac- 
tion against the owners of the Washington, for the value of the 
slaves. The general rule is, that common carriers are insurers of 
the goods bailed to them, and are liable, except for inevitable ac- 
cidente—that is, the acts of God or the King’s enemies. 2 Kelly, 
352. The Supreme Court determined that this severe rule of 
the Common Law does not apply to slaves. “A slave, (said 
Judge Marshall, in delivering the opinion of the Court,) has voli- 
tion and feelings, which cannot be disregarded. These properties 
cannot be overlooked, in conveying him from place to place. He 
cannot be stowed away as a common package. Not only does 
humanity forbid this proceeding, but it might endanger his life or 
health. Consequently, this rigorous mode of proceeding cannot 
be adopted, unless stipulated for, by special contract. Being left 
at liberty, he may escape. The carrier has not, and cannot have, 
the same absolute control over him, that he has over inanimate 
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matter. In the nature of things, and in his character, he resem- 
bles a passenger, not a package of goods. It seems reasonable, 
therefore, that-the responsibility of the carrier should be measured 
by the law which is applicable to passengers, rather than by that 
which is applicable to the carriage of common goods.” Upon 
this just and humane reasoning, the Supreme Court decided, that 
carriers of slaves, in the absence of any special contract to the 
contrary, are liable for injuries done to them, only in the event of 
their being caused by negligence or unskilfulness. 2 Peters’ R. 
150. Stokes vs. Saltonstall, 13 Peters,181,192. Storyon Bailm. 
§577. Williams vs. Taylor, 4 Porter’s R. 234, 238. 4 McCord, 
223. Were such a case before me, I would unhesitatingly decide 
in accordance with the rule held by the Supreme Court. It is 
very apparent, however, that this case is distinguishable from the 
case before the Supreme Court. That was a contract of bail- 
ment, between the owner of the slaves, by his agent, and the Cap- 
tain of the steamer Washington—the usual case of a contract for 
carriage, for hire. In this case, there was no contract—the 
owner neither assenting to, nor having knowledge of, the taking 
of his slave, by the plaintiffs in error, on board their cars. It has, 
therefore, no relevancy to this case. 

From what has been said, the character of this transaction is 
already necessarily inferable. The absence of knowledge and 
consent, on the part of the owner, Mr. Holt, precludes all idea of 
contract, express or implied; and the fact that the company re- 
ceived pay for the transportation, denies to it the character of a 
gratuitous or charitable mandate. It does not belong to the Law 
of Bailment. These two things designate it, unequivocally, as a 
tort, ‘The company converted the slave to their use, for profit— 
they are tort feasors, and liable as such ; that is to say, they are 
liable for all injuries, whether they result from negligence or 
otherwise ; and if so, the instruction given by Judge Floyd to the 
Jury, was according to the law of the case. If there was a con- 
version of this slave, the whole matter is demonstrated ; and really, 
this seems to be so obvious, that it scarcely needs reasoning or 
authority. That which is not property cannot be converted: 
Slaves are property; and the negro race in this State are gene- 
rally slaves, but not universally. Knowledge, therefore, that 
this negro was a slave, was necessary to make the taking a fort. 

|3.] The black color of the African race is presumptive evi- 
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dence of slavery. 19 Martin’s Law R.648. Fox vs. Lambston, 
3 Halst. 275. Ghober rs. Ghober, 2 Hayw. 170. Burke vs. Joe, 
6 Gill: & John. 136. Nelson vs. Wetmore, 1 Richardson, 218. If 
this were not the rule, it is in proof, from the pass, that the negro 
was a slave, and that the company knew it. It was insisted, in 
the argument, that there was no intention, on the part of the com- 
pany, to injure the owner—no unlawful or wilful purpose—and 
therefore, this could not be a ¢tort—it could not amount to a con- 
version. As a matter of fact, this is conceded. The high charae- 
ter of the company forbids (and so do the facts,) any other conclu- 
sion. But if the act was unlawful—if it was in derogation of the 
right of property in the owner—if there was an appropriation of 
the property of the defendant to their own use—it was a conver- 
sion, irrespective of any intent to injure him. Even-dominion 
over property, without use, is conversion. User of property, 
without the consent of the owner, is conversion. These are ele- 
mentary propositions. If A take the horse of B, and ride him, it 
is a conversion, even although A afterwards deliver him ; and tro- 
ver will lie, and the delivery will go in mitigation of damages. 
So, if the Macon and Western R. R. Co. take the slave of Mr. 
Holt, and use him, it is a conversion, although they subsequently 
return him; and an action for damages will lie, and the return of 
the slave will go in mitigation of damages. This simple state- 
ment illustrates and fixes the character of this transaction. Was 
there, in this case, az user of the slave? Did the company ap- 
propriate him to their use? Suppose that, finding this slave at 
large on the highway, with a general pass, they had put him to 
work in an excavation on their road—can it be doubted but, in 
that case, there would be a user of the slave? And suppose that, 
whilst thus engaged, by a slide of the embankment, the slave 
should lose his life—can it be questioned, that the company would 
be liable for his entire value? It has been so held by this Court. 
In the case of The City of Columbus vs. Mrs. Howard, a slave 
was hired for general purposes, by the City, and put to work in 
excavating a dangerous embankment, and whilst so at work, lost 
his life, by the falling in of the earth. We held them liable, and 
upon the principle, that such service being outside the contract of 
hire, was a conversion—a tort. The Mayor and Council of the 
City of Columbus vs. Howard, 6 Ga. Rep. 219. Story on Bail- 
ment, §413. 1 Cow. 322. 2 Lord Raymond, 915. 12 Pick. 492. 
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5 Mass. 104. The principle is the same in both cases—in neither, 
was there any contract—in both, there. was a conversion. Or, 
suppose that the Central Rail Road Company, finding a slave at 
the Oconee river, with a general pass, should put him to work 
for an hour, or a day, upon the bridge over that stream, and, 
after completing the work assigned him, in getting off from the 
bridge, he should accidentally fall into the river and perish, itis 
clear that the user would be a conversion, and the company 
would be liable. Now, how, in principle, does.this case differ 
from those supposed? It is true, that the plaintiffs in error did 
not put the slave to do work of any kind; but they, in the line 
of their business, as carriers, did receive and appropriate the 
body of the slave, for the purpose of a profit to themselves. They 
used him for that purpose. Tf, instead of a living man, they had 
taken, for any incidental advantage to themselves, a bag of cotton 
belonging to the defendant, without his consent, and it had been 
destroyed or damaged by fire, they would be held to have used it, 
and would be liable. More directly to the point—if a ship 
owner should take the heavy goods of another, (iron, if you 
please,) without his consent, for the purpose of ballast, with a 
view of transporting it to a point where the owner desired it to 
be transferred, and it should be lost by the sinking of the ship, it 
would be a conversion—an user. The advantage, in that case, 
would spring out of the iron subserving the useful, perhaps ne- 
cessary purpose of ballast; in this case, the advantage springs 
out of the slave—he subserving the purpose of putting into their 
pockets the usual amount of fare. The increased risk, growing 
out of the reasoning, willing powers, of a living human creature, 
does not affect the principle. Cognizant of these properties in 
the chattel, they take the risk. For the purposes, however, of 
this argument, and, indeed, upon all the legal principles involved, 
we can consider the slave in no other light than as a bale of 
goods. I repeat, that the absence of any intention to do a wrong 
to the owner, does not change the legal character of the act—it is 
a conversion without that ; and to this point, see Welles’ R. 577, 
and Nelson vs. Wetmore, 1 Richardson’s R. 322. The case of 
Nelson vs. Wetmore, decided by the Supreme Court of South 
Carolina, is very much in point, and sustains fully the view of 
this case, which I have presented. Wetmore, meeting with Nel- 
son’s slaye—who had runaway from his master—as he traveled in 
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the stage to Washington City, from motives of benevolence, as it 
would seem, received him in the capacity of a servant, and passed 
him off on the road as such, paying a part of his expenses, and 
procuring his passage at servants’ rate. At the City of Wash- 
ington, he parted with the slave, who made his way North, and 
was lost to his owner. The action of trover was brought against 
him for the negro, with counts for damages. The Supreme Court 
of South Carolina sustained the trover count, upon proof of 
conversion, substantially as stated above, and ordered a new 
trial, alone upon the ground, that, inasmuch as the slave was a 
mulatto, and therefore, did not furnish, in his color, prima facie 
evidence of being a slave, and passed himself as free, it ought to 
be left toa Jury to determine whether the defendant, Mr. Wet- 
more, regarded him as free or as a slave. Of course, the action 
of trover was sustained, upon the ground that the acts of the 
defendant, upon the assumption that he knew the man was a 
slave, were tortious. Nelson vs. Wetmore, supra. The case of 
Mrs. Harris vs. Mabry, decided by the Supreme Court of North 
Carolina, settles the same principle. The defendant and others, 
were owners of the Piedmont line of stages, and, by their agent, 
took the female slave of the plaintiff, without her consent, as a 
passenger, and transported her out of the State; and an action _ 
was brought against them for damages. The Circuit Judge who 
tried the case, instructed the Jury, “ that it is a principle of law, 
that when one person caused damage to another, by an act which 
he had no right to do, he was responsible for the injury; and in 
this case, the defendant had no right to carry off the slave of the 
plaintiff, in the stage, without her permission.” The case was 
taken up, and the Supreme Court affirmed the decision of the 
Court below, saying, “on this point, the Judge charged the Jury, 
that the plaintiff had a right to expect: full compensation for all 
the injury sustained by the wrongful acts of the servants. of the 
defendant, in doing his business, and to be placed in the same sit- 
uation she would have been in, if the defendant’s agents had not 
interfered ; that the plaintiff had a right to recover all such dam- 
ages as could properly be considered the consequence of the acts 
of the defendant’s agents, while in his service. We see nothing 
erroneous in this charge, &c.”” 1 Iredell’s Law Rep. 240. 

These principles do not apply alone to rail road companies 
and stage contractors, but are of general application. They are 
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not new, but are laid up among the settled doctrines of the Com- 
mon Law. See, generally, Countess of Rutland’s case, T. 38 
Eliz. B. R. 1 Roll. Abr.5(L.) pl. 1.. 2 Wheat. Selwyn, 1390. 
6 Mod. 212. 4 Term Rep. 260. 6 East. 538. 6 Bac. Ab. 677. 
7 Johns. R. 254. Willes, 577. 1 Richardson’s R. 321. 1 Ire- 
dell’s Law R. 242. 5 Mass. R.104. 3 B. § Ald. 685. 12 Pick. 
R.136. 2 Starkie’s N. P. C.306. 7 Bingh. R. 298. 
Let the judgment of the Court below be affirmed. 





No. 28.—James Dean, plaintiff in error, vs. WittrAM TRAYLOR, 
defendant in error. 


{1] To entitle the vendee to recover damages of the vendor, for a breach of 
warranty of soundness, in the sale of negro children, whose mother was 
proven to have died of consumption, it is necessary to shew, either that the 
disease was hereditary in the family, or that the children were born subse- 
quent to the actual existence of the complaint in the mother. 


Assumpsit, on appeal from Bibb Superior Court. Decision 
made by Judge Fioyp, at July Term, 1849. 


James Dean, on 31st May, 1847, sold, with warranty, to Wm. 
Traylor, the negro Sofa, and her three children, for $1350. On 
the 23d of April, 1848, Sofa died of consumption; the opinion 
of physicians was unhesitating, that the disease was consumption, 
and that she was “ diseased in that way, previous to 31st May, 
1847”’—though one witness, the agent of Dean, and who brought 
the slave to Georgia, and who was not a physician, testified that 
Sofa was sound, dnd had no cough, or other symptoms of con- 
sumption, when Dean sold her. 

The plaintiff below declared for damages, not only for the un- 
soundness and loss of Sofa, but for the unsoundness of the chil- 
dren. The proof on this point was, that “the disease is heredi- 
tary, and, of course, the children cannot be as valuable as if born 
of a healthy mother, and are worth all or more than a third less.” 

VOL. Vir. 22 
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In another set of answers, same witness values the children at 
half price, on said account. Another witness thinks two of the 
children have “ consumptive marks about them—though it does 
not necessarily follow, that children will have consumption be- 
cause the mother has it.” 

It was proved that Sofa was sold, by Dean, for $600. 

On the trial, defendant’s counsel objected to so much of the 
declaration as sought damages for the alleged liability of the 
children to said disease—it not being alleged that they were then 
unsound—and to any evidence being given on this point ; which 
was overruled. The charge of the Court was also excepted to, 
which will be known by the exceptions. The Court’s charge is 
not recited in bill of exceptions ; but it appears that defendant be- 
low asked the Court to charge that, under the evidence, the Jury 
could not find any damages on account of any supposed unsound- 
ness of the children—which the Court refused to do. 

Under the charge of the Court, as to the rule and measure of 
_ damages, it was admitted by both sides, that about $150 of the 
finding was on account of the children. The finding was for 
plaintiff—$750, with costs. 

A new trial was moved for, on the foregoing grounds, taken 
during the trial, and also, because the verdict was claimed to be- 
contrary to law and evidence. Motion overruled. 


McDonatp and Powers & Wuirtte, for plaintiff in error. 
Por & Nisset, for defendant in error. 


By the Court——Lumpkn, J. delivering the opinion. 


[1.] This was an action of assumpsit, for the breach of a war- 
ranty of the soundness of four slaves—Sofa and her three chil- 
dren—in this: that the mother was laboring under consumption 
at the time of the sale, and that the offspring had partaken of the 
same disease, by inheritance. A verdict of $750 having been 
rendered for the plaintiff, a new trial was moved for, on the 
ground, that the finding of the Jury was contrary to law and evi- 
dence ; and it is for the refusal of the Court to grant this appli- 
cation, that this writ of error is prosecuted. 

We have scrutinized the testimony thoroughly, and are satisfied 
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that the verdict, as to the woman, was justified by the proof; but 
we think it wholly insufficient as to the children. 

We do not doubt that pulmonary consumption is an hereditary 
disease ; in other words, that the tuberculous constitution is trans- 
mitted from parent to child, is a fact not to be controverted. In- 
deed, it may be regarded as one of the best established points in 
the etiology of disease. I am aware that, in the medical world, 
there are two parties, holding diametrically opposite opinions upon 
this subject—one maintaining that the disease is always hereditary 
and never acquired; the other, that no diseases are hereditary, but 
that they are always the result of circumstances, which come into 
action after birth ; but in this, as in every thing else, truth, I ap- 
prehend, will be found in the middle ground, between these two 
extremes. How far consumption, cancer, insanity, or any other 
diseases, in the parent, will probably re-produce themselves in the 
offspring, is not very satisfactorily ascertained. The most moderate 
calculation is, that in children subjected after birth to similar cir- 
cumstances, the hereditary influence does not appear to be ex- 
erted beyond 4 per cent. The most eminent physicians entertain 
no doubt that hereditary disease may fail to appear in one gene- 
ration, and afterwards develop itself in a succeeding generation. 
This, they say, has frequently happened; and such, I believe, is 
the common observation upon this subject. Even family like- 
nesses and peculiarities, transmitted through many generations, 
are matters of daily occurrence and remark. I deem it alto- 
gether useless to spend more time in establishing a physiological 
fact, which appears to have passed into a proverb among the Jews, 
as early, at least, as the days of Ezekiel, the prophet—* The 

fathers have eaten sour grapes, and the chéldren’s teeth are set on 
edge.” 

Without trespassing further, then, upon territory belonging 
more appropriately to another profession, and assuming that this 
disease is transmissible by natural generation, still, we think the evi- 
dence, as to the children, was defective in this: it neither appeared 
from the testimony, that the children were born subsequent to the 
development of the disease in the mother, or that consumption 
was an ancestral disease in the family, either on the maternal or 
the paternal side. And one of these facts should have been 
proven, to warrant a recovery ; for it is clear, that if the disease 
in the woman was not hereditary, but produced in her by expo- 
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sure, or any other supervenient cause, then the offspring born 
prior to that period, could not have derived the taint from their 
mother. 

The Jury, in assessing the damages, we gather from the record, 
as well as the admissions of counsel in the argument, seem to 
have taken the price of the woman, $600, and added to it $150 on 
account of the children. So far as the woman is concerned, we 
are willing that the verdict should stand; and acting under the 
ample powers conferred upon this Court, by the Statute creating 
it, of “ awarding such order and direction in the premises, as 
may be consistent with the law and justice of the case,” we shall 
remand this cause, with the following instructions, to-wit : 

That there was error in the Superior Court, in the finding of 
the Jury, in reference to the children of the woman Sofa—the 
evidence being wholly insufficient to sustain the recovery on ac- 
count of the alleged unsoundness in them; and that, so far, the 
judgment of said Court be reversed, in refusing a new trial; and 
that a new trial be had in this case, unless the plaintiff shall re- 
mit all of said verdict except the sum of $600, with interest 
thereon from its date, and the cost of the case below, with liberty 
to strike out of the declaration so much thereof as relates to the 
children of Sofa. It is further directed, that the cost incurred in 
this Court, be paid by the defendant in error. ; 

It is better for both parties—vendor and vendee—that further 
time be allowed, to test the existence of the disease in the chil- 
dren-——the testimony going merely to establish the symptoms or 
predisposition to consumption, rather than the actual complaint 
itself. If they have it, and derived it from their mother, $150 
will not compensate for the injury. The opinions, on the other 
hand, of the highly respectable and intelligent physicians who 
were examined on the trial, may turn out to be erroneous ; and in 
that eyent, the seller should be relieved altogether from any lia- 
bility on account of the children. 
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No. 29.—Jupez, a slave, plaintiff in error, vs. Tue Sratre or 
Geroraia, defendant. 


[1.] When a Jury have been regularly drawn and summoned for the trial of 
a slave, charged with a capital offence, according to the Statutes of this 
State, such slave is entitled to be tried by such Jury, and the Justices of 
the Inferior Court have not the right, capriciously to discharge such Jury, 
without some good and legal cause, and summon any other Jury for the 
trial of such slave. 

[2.] Itis no objection toa Juror drawn and summoned for the trial of a slave, 
who appeared and answered to his name, that the summons was left at his 
residence, and not served on him personally. 

[3.] Itis no objection toa Juror, because there was a mistake as to his middle 
name ; who, on the name of Jesse McClay Evaus being called, appeared and 
answered, and said that his name was Jesse McKinnie Evans—the mistake 
was properly corrected and the Juror impannelled. 

[4.] On the trial of a slave, under the Statutes of this State, for a capital of- 
fence, the warrant and the preliminary proceedings had before the com- 
mitting Magistrates, alleged in the indictment, ought to be given in evi- 
dence on the trial, so as to show that the Justices of the Inferior Court 
properly had jurisdiction of the offence with which the slave is charged- 


[5.] Upon the trial of a slave for a capital offence, when the evidence on the 
part of the prosecution has closed, and the cause submitted to the Jury on 
both sides, farther evidence cannot be admitted in behalf of the prosecution 
against the defendant. 


Certiorari, from a Special Term of the Inferior Court of Hous- 
ton County. Trial and decision had and made 30th of July, 
1849. Certiorari refused by Judge Fioyp, September, 1849. 


A slave, named Judge, the property of Robert Freeman, was 
charged. with, tried, convicted and sentenced for the crime of 
murder, On the trial, prisoner’s counsel objected— 

1st. To the array, because a former Jury had been regularly 
drawn and summoned to try said negro, on the same charge, 
which Jury had been discharged, (and, so far as now appears, ca- 
priciously discharged.) 

2d. Because the Sheriff by his return on the venire, showed 
that he had legally served only twenty-three instead of twenty- 
four Jurors—one Juror having been served by a subpeena left at 
his residence instead of personally, and the Sheriff was then al- 
lowed to correct his return, and call said Juror served. 
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3d. Because Jesse McKinnie Evans appeared and answered, 
when the name of Jesse McClay Evans was called—he stating 
that there was a mistake as to his name. 

4th. After State’s counsel had said he closed for the present, 
and prisoner’s called on to proceed, and declined introducing any 
evidence, and the case thus submitted to the Jury, prisoner’s 
counsel asked the Court to charge the Jury, that they must acquit 
the prisoner, because the warrant and other preliminary pro- 
ceedings before the Magistrates, had not been offered in evidence 
to support the allegations in the indictment ; which also was re- 
fused, and the State allowed then to introduce said evidence; and 
after lawful notice of the intended application for certiorari, it 
was applied for, and refused, as above stated. 


Gites and Powers & WuirTte, for plaintiff in error, cited 
the following authorities— 


Prince’s Digest, 791, 793. Joy on Conf. and Challenge, 180. 
3 Black. Com.355. 2 Coke om Lit.218. Starkie on Ev. Ar- 
bouin vs. Willoughby, 1 Marshall, 477, (4 E. C. L. R. 348.) 
Lindsay vs. Wells,3 Bingh. N. C.777, (32 £. C. L. R. 327.) 
Coles vs. Green, 1 Bingh. 426, (8 E. C. L. R.36.) Mary vs. The 
State, 5 Miss.71. Drake vs. Boyce, Riley, 222. Brownvs. Giles, 
1 Carr. & P.118, (11 E. C. L. R. 337.) Rexvs. Bazely,19 E. 
C. L. R. 353. Rex vs. Hillditch, 5 Car. & Pay. 299, (24 E. C. 
L. R. 330.) Rex vs. Stimpson, 2 Car. §& Payne, 415, (12 E. C. 


L. R. 197.) 
Rogers, for defendant, cited— 


Prince’s Digest, 789 to 793. 1 Chit. Crim. Law, 299, 300, 
511, 512, 556. Stark. Crim. Pl. 331, 332, 290, 291, 273 to 275. 
2 Mass. R. 172,173. 1 Wheeler’s Cr. Cases, 222. 2 Ib. 96 to 
101. Graham on New Trials, 24 to 30. 5 John. R. 83,’4. 3 
Peters,6. 14 16.327. Bacon’s Abr. Misnomer,a. 2 Russell on 
Crimes,'705. 1 Phil. Ev. 167. 


By the Court—Warner, J. delivering the opinion. 


The error assigned to the decision of the presiding Judge of 
the Court below is, the refusal to sanction a certiorari, presented 
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in behalf of the negro slave, Judge, who had been tried for the 
offence of murder, before the Justices of the Inferior Court of 
Houston County, and found guilty. 

There are several grounds stated in the petition for certiorari, 
which appear to be sustained by the bill of exceptions signed by 
the Justices of the Inferior Court. 

[1.] The first ground taken in the certiorari is, that the Inferior 
Court discharged the first panel of the Jury drawn to try the 
slave. ’ 

It appears that a Jury was regularly drawn and summoned for 
the trial of the slave, for the offence of murder. The 8th section 
of the Act of 1811, required the Justices of the Inferior Court to 
draw a Jury for the trial of slaves, at their regular terms. 
Prince, 790. The Act of 1811 was amended by the Act of 1816, 
which authorizes a majority of the Justices of the Inferior Court 
forthwith to draw a Jury, after being notified of the commitment 
of a slave charged with a capital offence, of not more than thirty- 
six, nor less than twenty-six Jurors. Prince, 792. 

According to that part of the 8th section of the Act of 1811, 
which was not repealed by the Act of 1816, twenty-four of the 
Jurors so drawn and summoned, according to the Act of 1816, 
are to be impannelled for the trial of such slave. The 9th section 
of the Act of 1811 declares, that the owner or manager of the 
slave, shall have the right of challenging seven of said number, 
(that is, of the twenty-four,) and the said Court five onthe part of 
the State, and the remaining twelve shall proceed to the trial of 
such slave. Prince,791. 

The construction which we give to the Act of 1816 is, that it 
was not intended to alter the number, twenty-four, which was to 
constitute the panel out of which the Jury were to be selected 
for the trial of the slave, as provided by the 8th section of the 
Act of 1811. The Act of 1816 requires not less than twenty-six 
Jurors to be drawn and summoned—twenty-four of whom will 
constitute a legal panel for the trial of the slave. 

It appears a Jury had been regularly drawn and summoned for 
the trial of the slave Judge, and were discharged by the Court 
without any cause, so far as the record discloses. Without some 
good and legal causeshown, the slave was entitled, under the law, 
to have been tried by a Jury, to be selected out of the twenty- 
four impannelled out of the twenty-six so regularly drawn and 
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summoned for that purpose. The 9th section declares, that after 
the owner or manager of the slave, and the Court, shall have ex- 
ercised the right of challenge given to them respectively, the re- 
maining twelve of the Jury shall proceed to the trial of such 
slave. 

[2.] The second ground is, that only twenty-three of the twen- 
ty-six Jurors drawn, were duly summoned to attend the Court; 
that one of the Jurors, (Wimberly,) was summoned by leaving 
the subpoena at his residence. The Juror, however, appeared, 
and whatever excuse the want of personal service might afford 
the Juror, if proceeded against for non-attendance, it cannot 
avail the prisoner as an objection to his competency. 

[3.] The third ground taken in the certiorari is, that when the 
names of the Jurors were called over by the Clerk, he called the 
name of Jesse McClay Evans, when Jesse McKinnie Evans ap- 
peared and answered, and said there was a mistake in his name, 
The middle name of the Juror was properly corrected, and he 
was rightly impannelled as a Juror. 

The fourth ground of error alleged in the certiorari is, that 
after the evidence was closed on the part of the prosécution, and 
the cause was submitted to the Jury on doth sides, the counsel for 
the prisoner then asked the Court to instruct the Jury, that they 
must find the prisoner not guilty, on the ground that the proceed- 
ings had before the committing Magistrates had not been given 
in evidence to the Jury, nor any of them, which instruction the 
Court refused to give, but, on motion of the counsel for the pro- 
secution, the Court allowed the warrant and all the other prelimi- 
nary proceedings set forth in the indictment, to be read in evi- 
dence to the Jury. 

[4.] The warrant and the proceedings had before the commit- 
ting Magistrates, as alleged in the indictment, ought to have been 
given in evidence on the trial of the slave, so as to have shown 
that the Justices of the Inferior Court had jurisdiction to try the 
slave for the alleged offence. See the Act of 1811, Prince, 789, 
790; also, the Ist section of the Act of 1821, Prince, 799. A 
slave cannot, under the laws of this State, be put upon his trial 
for a capital offence, before the Justices of the Inferior Court, 
until he has-been first brought before three Magistrates, and after 
an investigation had before them, they shall determine that the 
crime with which such slave is charged, is one for which he, she 
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or they ought to suffer death, then to be committed by the Magis- 
trates, and the Justices of the Inferior Court notified thereof, 
who take jurisdiction of the offence. These preliminary pro- 
ceedings before the Magistrates, under the Statutes of this State, 
before a slave can be put upon his trial for a capital offence before 
the Justices of the Inferior Court, would seem to be as indispen- 
sably necessary, as that a free white person should have an accu- 
sation for a capital, or other infamous crime, preferred against him 
by the presentment or indictment of a Grand Jury. In the case 
of a slave, the accusation is first made before the Magistrates of 
the County in which the crime was committed, before he is put 
upon his trial for a capital offence. Inthe case of a free white 
person, the accusation is made by a Grand Jury of the County in 
which the offence was committed. 

[5.] We are not aware of any rule or practice, on the trials of 
criminal causes, which would authorize the prosecution to intro- 
duce evidence against the defendant, after the cause has been sub- 
mitted to the Jury, on both sides. Such a proceeding, it is believ- 
ed, is unprecedented in the trial of criminal causes in this State, 
and from the case of Brown vs. Giles, (11 Eng. Com. Law Rep. 
337,) it would seem to be contrary to the practice in England. 
Such a practice would operate as a surprise on the defendant, 
whose witnesses would be dismissed when the testimony closed, 
and he would, in all probability, regulate his testimony by that of 
the prosecution, to say nothing of the danger of perjury, when a 
material fact was to be supplied, to make out the offence charged in 
the indictment. It is true, there would be no danger of perjury in 
this case, because the evidence was in writing; but if one species 
of evidence may be admitted after the prosecution haveclosed their 
testimony, any other may, with equal propriety, be admitted. In 
this case the defendant introduced no testimony. We are, there- 
fore, of the opinion, that the certzorari ought to have been sanc- 
tioned on the first and fourth grounds taken therein, and it is so 
adjudged by this Court. 

Let the judgment of the Court below be reversed. 
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No. 30.—James Monrcomery, administrator, de bonis non, of 
Revsen B. Davies, deceased, plaintiff in error, vs. Joun 
Evans, defendant in error. 


{1.] A, as the agent of B, deposits a sum of money with C, with request that 
he will keep it until B returns home, (he being absent from the State, ) and 
then pay it to him—which C agrees to do: Held, that C is a depository, 
and not liable to be sued by B for the money, until after a request: 


[2.] Where a request is a condition precedent to liability, it must be spe- 
cially averred in the declaration, with time and place, and by whom and 
on whom made. It must be so set forth, as that the Court may judge 
whether it is made according to the contract. 


{3.] Im an action by B against C, for the money deposited with C by A, as 
the agent of B: Heid, that A is nota competent witness for the plaintiff, to 
prove the liability of C. 


{4.] It is error in the Court, to instract the Jury in relation to a matter of 
fact, about which there is no evidence. 


Assumpsit, é&c. in Crawford Superior Court. Tried before 
Judge Fioxp, August Term, 1849, 


This was an action brought by John Evans against Montgom- 
ery, as the administrator of Reuben B. Davies, to recover one 
hundred and fifty-seven dollars, deposited-by Elijah Evans, as al. 
leged, with the intestate during his life, for the use of John 
Evans, 

The plaintiff first proved by John Evans, Sr. that he was pres- 
ent when the money was deposited for John Evans, who was 
then in Mississippi. Plaintiff then offered the testimony of Elijah 
Evans, taken by commission, who swore that he, as the agent of 
John Evans, deposited the money with Davies, for Evans. 

Defendant’s counsel objected to this evidence, on the ground, 
that as agent, he was liable for the money to John Evans, and 
“ was interested in shifting the burden from himself, and placing 
it on defendant.” 

The Court overruled the objection—and this is the first deci- 
sion complained of. 

The defendant then objected to the astlttinn interrogatory, a8 
being leading and irrelevant : 

“Look at the annexed account, and say if it was made out by 
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you—and if yea, how came you to make out your account, and 
prove it in your own name? Were you, or not, acting as the 
agent of John Evans—and were you not told that the account 
should be made out in that way—and was it not so done through 
mistake ?”” . 

The account referred to was made out for the same money, as 
due to Elijah Evans. 

In answer to this interrogatory, the witness stated he made out 
the account thus by the advice of defendant. 

The Court overruled this objection—and this decision is al- 
leged as error. 

Other evidence was introduced, to prove the same facts, as al- 
ready stated. 

Defendant then moved to dismiss the case, on the ground, that 
no demand was proven to have been made on the intestate or his 
representative. Elijah Evans, the witness, had demanded the 
money as his own—at least, he had sworn to it in an account, as 
due to himself, and ordered suit if not paid; and said suit was 
brought, and then dismissed by plaintiff. The Court ovetraled 
this motion, and defendant excepted. 

The Court charged the Jury, that it was necessary for plaintiff 
to prove a demand, in order to recover; and they might look into 
the testimony to ascertain if this fact was proven—to which 
charge, defendant excepted, on the ground, that no such evidence 
had been before the Jury. we pts 

The defendant moved for a new trial, on the several grounds 
of error alleged; and farther, because the verdi 
to the evidence. The Court overruled this/motion, and de- 
fendant excepted. 

And on these several exceptions, error is assigned. 






Haut and Greene, for plaintiff in error, cited— 


Nisbet vs. Lawson, 1 Kelly, 282, 283. Sage vs. Sherman, 26 
Wend. 426. Story on Agency, §§218, 247. 1 Greenl. §51. 1 
Chitty, 244, °5, 285. Story on Bailment, §§107, 103, 105. Pas- 
chal vs. Davis, 3 Kelly, 256. Graham on New Trials, 278, 262, 
362, 326, 237, 271. 


Honter, for defendant in error, cited— 
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Chitty on Contracts, 231, (and note 1,) 733.. 6 Ga, Rep. 365, 
213, 276, 324. 1 Kelly, 392,580. 4 McCord,412. Grahamon 


New Trials, 284, 








By the Court-—Nisset, J. delivering the opinion. 


fi.) The counsel for the defendant moved on the trial, that the 
plaintiff be non-suited, because there is no allegation in the decla- 
ration, that a demand had been made on the defendant’s intestate 
or his representatives, after his death, of the money sued for. 
Whether such averment was necessary, depends upon the ques- 
tion, whether the defendant is liable without such demand. If 
he is not—if the demand is a condition precedent to his liability— 
I apprehend it will be conceded that the averment was indispen- 
sable. To determine this question, we must look to the character 
of the deposit out of which the action grew. By two of the wit- 
nesses, it is proven that Elijah Evans, as the agent of John Evans, 
delivered to R. B. Davies, in his lifetime, from $150 to $160, for 
John Evans. The testimony most favorable to the plaintiff, is 
that of the witness, Montgomery ; and I take his evidence as de- 
termining the character of the transaction. He swears that 
“ Elijah Evans deposited with Davies between $150 and $160 of 
money belonging to John Evans, and requested him to pay the 
same to John Evans, upon his, John Evans’, return home, which 
Davies agreed to do.” At the time of this deposit, John Evans 
was absent, on a visit to the State of Mississippi. This action is 
brought by John Evans, against the administrator of R. B. Da- 
vies, who died shortly after the deposit, for the money. The de- 
livery of this money by John Evans, through Elijah Evans, his 
agent, to Davies, was, to our apprehension, a bailment, under the 
class deposit. A deposit is defined to be “a bailment of goods, 
to be kept by the bailee without reward, and delivered according 
to the object or purpose of the original trust.” Story on Bailment, 
§§ 41, 42. The delivery, in this case, if not a deposit, must be- 
long to the class mandate ; at least, if not a deposit, I do not see 
that it assimilates at all to any bailment, but that of mandate. If 
not a mandate, it must, then, be a deposit ; but it is not a man- 
date—therefore, it is a deposit. Without the aid, however, of a 
syllogism, I think it is demonstrable that this is a deposit. A 
mandate “is a bailment of goods, without reward, to be carried 
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from place to place, or to have some act performed about them.” 
Story on Bailment, §5. The difference between a deposit and a 
mandate, according to Sir William Jones, is, that the Jatter lies in 
feasance, and the former in custody. Jones on Bailm. 53, That 
is to say, the depository is charged with keeping the.goods only, 
and the mandatory with doing something with or about them. 
Mr. Story, holding that custody involves feasance, and feasance 
custody, excepts to Sir Wm. Jones’ distinction, and says, “the 
true distinction between them is, that in case of a deposit, the 
principal object of the parties is the custody of the thing, and the 
service and labor are merely accessorial. In the case of a man- 
date, the service and labor are the principal objects of the par- 
ties, and the thing is merely accessorial.”’ Story on Bailm. §140. 
The American jurist, I think, has the advantage of the British 
scholar, in fulness. The object of a mandate is, that the thing 
bailed may be transported from point to point, or that something 
be done about it. The object of a deposit is, that the thing be 
kept, simply. Without elaborating these distinctions, it is already 
seen, that this is a deposit. This money, delivered to Davies, 
was not to be carried anywhere, nor was anything to be done 
concerning it. By the evidence, the money was deposited with 
Davies, with a request to pay it to John Evans, upon his retarn 
home; which he agreed to do. It was a contract of deposit. 
There was.a delivery, an undertaking to keep it until Evans.re- 
turned home, and then to pay it to him. It would be a very un- 
reasonable construction of the undertaking to pay it to Evans 
when he returned home, that it involves the obligation to carry it 
to him—to make a tender of it—in order to protect Davies from 
liability to suit. Davies had no interest in the matter; the cus- 
tody of the money was assumed for Evans’ benefit; and at the 
moment Evans did arrive, the money was then in Davies’ hands, 
as his depository. Before he returned, no one had a right to de- 
mand it. When he returned, Davies held to him the relation of 
depository. Suppose there had been nothing said about paying 
the money to Evans when he returned, but the deposit had been 
simply for Evans, when he returns—the obligations of Davies 
would then have been just what they now are. He-would have 
been bound to pay it to him upon demand—that is just his obli- 
gation now. Mr. Davies, then, was a depository; that is his 
legal character ; a deposit is the legal character of the transaction. 
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What, then, under the law, are his obligations? They are two; 
First—it was his duty to keep the money with reasonable care, 
Nothing need*be said about this obligation, for it is not sought to 
charge him for want of care. Second—it was his duty, on res 
quest, to deliver it, according to the trust. His obligation, by the 
terms of the trust, was to pay it, that is, deliver it, to Evans, upor 
his return. He was bound to deliver it on request; and upon 
refusal so to do, and not until then, has he violated his contract; 
and not until then was he liable to be sued for it. Such is the 
law which governs this species of bailment. If the request was 
preliminary—a condition precedent to liability—it was indispen- 
sable to aver it, and also indispensable to prove it. The excep- 
tion to the declaration was well taken, and the plaintiff ought to 
have been non-suited. 

As to the necessity of request, see Story on Bailm. §§61, 107. 
Brown vs. Cook, 9 Johns. R. 361. Hofmer vs. Clarke, 2 Green- 
leaf’s’ R. 308. 1 Dane’s Abr. ch. 17, art. 1,2. 2 Black. Com. 
452. -Pothier’s Traite, de Depot, n. 22. As to the necessity of 
averring and proving a request, see Com. Dig. Pleader, c. 69. 1 
Saunders R. 33, n. 2. 5 B. & Ald’712. 1 D.& R.361, S.C: 
1 Taunt. 572. 

{2.] The presiding Judge instructed the Jury, that it was né-_ 
cessary to prove the request in this case. He must, therefore, 
have believed that it was sufficiently averred. In looking into 
the declaration, I find no averment but the usual formal aver- 
ment—* although often requested.” Where request is a condi- 
tion, as in this case, precedent to liability, that is not sufficient. 
The request must be so set forth, as that the Court may judge 
whether it is sufficient, according to the contract. Hardw. 38. 
Skin. 39. Saund. on Plead. and Ev. 1 vol. 131. 1 Chitty 
Plead, 244,’5. 1 Greenl. Ev. §51. © It must be stated, with time 
and place, and-by and upon whom made. 3 Bulst.298. Wallis 
vs. Scott, 2 Stra. 88. Back vs. Owen, 5 T. R. 409. Com. Dig. 
D. Plead. c. 69. 

[3.] Elijah Evans was called to prove the deposit of the money 
with Davies, and the terms and circumstances of the deposit. 
His testimony was excepted to, upon the ground of interest, and 
the exception overruled; and that is assigned for error. The 
witness was called to establish the liability of the defendant—to 
prove thé payment, by him, of a sum of money belonging to the 
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plaintiff, to the defendant’s intestate. Inthe absence of all such 
proof, the agent (the witness) would be himself liable. to. the 
plaintiff, his principal, for the money of his principal. He is 
called to fix aliability upon another, which, if established, would 
discharge himself, He is, therefore, interested. If there is a re- 
covery for the plaintiff, I see no reason why that recovery could 
not be pleaded in bar of an action against him, for the same mo- 
ney. This point is fully settled in Nisbet vs. Lawson, 1 Kelly R. 
282. 
_ [4.] The presiding Judge, as before stated, instructed the Jury 
that a request was necessary to be proven, and that they might 
look into the testimony to ascertain if it was proven, and if they 
were Satisfied that a demand was proven to have been made by 
Elijah Evans upon Wm. L. Johnson, the former administrator 
upon Davies’ estate, then they would find for the plaintiff—and 
if not, they would find for the defendant. 

Exception is taken to this charge, as being made in relation to 
a demand, about which there was no testimony. I have looked 
carefully into the evidence, and find no testimony whatever in re- 
lation to a demand by the plaintiff. This being true, it was error 
to instruct the Jury to look into the evidence, and if they found 
the demand proven, to find for the plaintiff, and if not, for the de- 
fendant. It has been, over and over again, decided by this 
Court, that it is error to instruct the Jury in reference to a 
matter of fact, about which there is no evidence, The language 
of the Judge is, that if they believed that a demand was made by 
Elijah Evans, they should find for the plaintiff. This was wrong, 
in any view of it. If he intended to be understood to instruct 
them, that if a demand was made by Elijah Evans, as the agent 
of John Evans, they should find for the plaintiff, he ought to 
have so expressed himself; but he does not. From what he ~ 
does say, the Jury could have believed nothing else, but that he 
meant, that a demand by Elijah Evans, in his own right, would 
be sufficient to authorize the plaintiff to recover. If he is to be 
understood as assuming that the agency of Elijah Evans, in 
making a demand, was proven, the charge is equally erroneous; 
because there is not a particle of evidence to prove that agency. 
The agency of Elijah Evans, in making the deposit, is proven ; 
but so far from his agency in making a demand being proven, or 
there being any testimony to prove it, the reverse is true. The 
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demand which was made, and the only demand about which 
there is any evidence, was made by Elijah Evans, in his own 
right. He presented to Davies’ administrator the account, made 
out in his own name-—swore to it—and suit was actually brought 
upon it, in his name. All the evidence, in addition, as to demand, 
was irregularly admitted, because there was no demand averred. 

Upon these grounds, let the judgment of the Court below be 


reversed. 











No. 31—Josern Arraway, guardian, &c. plaintiff in error, vs. 
Nicnoxtas Dyer, defendant in fi. fa. and B. H. Conyers and 
J. C. Perkins, claimants and defendants in error. 


[1.] The privilege allowed to claimants, by the Act of 1821, of capriciously 
withdrawing claims once, must be exercised before a verdict has been ren- 
dered for damages against them, in favor of plaintiffs in execution—it can- 
not be done afterwards, so as.to take the case out of Court, notwithstanding 
an appeal has been entered. 

[2.] The question discussed, Whether, under our Statute, where the defend- 
ant, upon a plea of set-off, recovers a balance against the plaintiff, the 
plaintiff has a right, on the appeal, to dismiss his action so as to defeat the 
judgment? 


Claim on appeal, from Coweta. Decision by Judge Hit, at 
September Term, 1849. 


In this case thcre had been a claim of the land levied on, and.a 
damage bond given. Ona Jury trial, September, 1848, they 
found the property subject, and, also, 50 per cent. damages for 
claiming for delay. Claimant appealed, and after the parties an- 
nounced ready for trial, at September Term, 1849, the claimant 
moved to withdraw his claim—not having withdrawn it before— 
which was allowed by the Court—the plaintiff objecting. Plain- 
tiff then moved a judgment that the land be sold, and that the 
Clerk issue execution on the verdict for damages, which had 
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been rendered at September Term, 1848. This was refused as 
to the issuing a fi. fa. for the damages, but allowed the order 
that the levy proceed as to the land. 

To which several rulings exception is taken, and the case 


brought up. 

| Burcu, for plaintiff in error, cited— 
Prince’s Digest, 426, 448. 
Sroxes, for defendant in error, cited— 


Oampbeli vs. Howard, 5 Mass. R.376. Pennhallow vs. Doane, 

3 Dallas, 87,119. Keen vs. Turner, 13 Mass. 266. Yeaton vs. 

United States, 5 Cranch, 281. The Venus,1 Wheat.113. Car- 

‘ter and wife vs. Buchanan, 2 Kelly, 337. Payne vs. Cowden, 17 
Pick. 142. 20 Pick. 510. 


By the Court—Lumpxuy, J. delivering the opinion. 


[1.] The preamble to the Act of 1821, (Prince, 448,) recites, 
that “ Whereas, various constructions have been given in the dif- 
ferent Courts of this State, as it regards claims of property, which 
tend to the manifest injury of the community, and frequently pro- 
duced, not only injustice to.the plaintiffs in execution, but which 
tended evidently to oppress and harrass them by delays of justice— 

“Sec. 1. Be tt therefore enacted, That when any Sheriff or Cor- 
oner shall levy an execution on property, claimed by any person 
not a party thereto, such person shall make oath to the same, and 
it shall be the duty of the officer to postpone the sale until the next 
term of the Court from whence said execution issued: Provided, 
said execution is levied on personal property ; but should it be levi- 
ed on real estate, and claimed, then the report is to be made to the 
next term of the Superior Court of the County in which the land 
lies; and the Court to which the claim is reported, shall cause the 
right of property to be decided on by a Jury at the first term, un- 
less special cause be shown to continue the case for one term, and 
no longer : Provided, also, the person claiming said property, his 
agent or attorney, shall give bond to the levying officer, with good 
and sufficient security, in a sum equal to double the amount of the 

VOL. vir. 24 
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property levied on, at a reasonable valuation, to‘be judged of by 
the levying officer, conditioned to pay the plaintiff all-damages, 
which the Jury, on the trial of the right of property, may assess 
against him, in caseit should appear that said claim was-made for 
the purposes of delay; and every Juror on the trial of such 
claim, shall be sworn, in addition to the oath usually administered, 
to give such damages, not less. than ten per cent. as may seem 
reasonable and just to the plaintiff against the claimant, in case it 
shall be sufficiently shown that said claim was made for delay 
only; and it shall be lawful for such Jury to give verdict in . 
manner aforesaid, by virtue whereof judgment may be entered 
up against such claimant and his security or securities, for the 
damages so assessed by the Jury, and the cost of the trial of the 
right of property :-and provided, also, that the burden of proof 
shall lie upon the plaintiff in execution, in cases where the pro- 
perty levied. on is, at the time of such levy, not in possession of 
the defendant in execution.” 

Sec. 2. “ Whenever such claim of property may be made in 
terms of this Act, the person claiming property levied on and re- 
turned to the proper Court, by the levying officer, shall not be 
permitted to withdraw or discontinue his said claim, more than 
once, without consent and approbation of the. plaintiff in execu- 
tion, or some person duly authorized to represent such plaintiff; 
but said Court shall proceed to the trial of said claim of property, 
in manner aforesaid, and it shall be the duty of the Jury to award 
damages accordingly: that either party who may be. dissat: 
isfied with the verdict of said Jury, may enter his, her or their 
appeal to a Special Jury in the Superior Court, in the County 
where said trial may-have been had; which appeal shali be sub- 
ject to the same rules and regulations which govern in appeals in 
ordinary cases.” 

The question for our consideration is, whether a claimant 
against whom, not only a verdict and judgment of condemnation, 
finding the property subject, has been rendered, but, also, dama- 
ges have:been assessed by the Jury for the injury done the plain- 
tiff by the delay, can, under the provisions of the foregoing Act, 
so withdraw his claim, capriciously and-without the consent of the 
opposite party, as to take the case out of Court, and thus defeat 
the rights of the plaintiff in the recovery ? 

Upon the mest mature reflection, and careful examination of 
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the Statute, we are constrained to put upon it a different construc- 
tion from that which has usually obtained in the Circuit: Courts 
of the State. 

By reference to the preamble, we are enabled.to ascertain, dis- 
tinctly, the object of the Legislature in the enactment of this 
law. A practice had prevailed, as it regarded the claims of 
property, under the 33d section of the Judiciary Act of 1799, 
“ which tended to the manifest injury of the community, and fre- 
quently produced, not only injustice to the plaintiffs in execution, 
but which tended evidently to oppress and harrass them by delays 
of justice.” 

This, then, was the mischief which the Assembly designed to 
provide against ; for they say, “be it therefore enacted,” &c. This 
Act, consequently, should be liberally construed for the benefit of 
judgment creditors. If we can so interpret it as to secure to 
claimants the privilege guaranteed to ¢hem, and:at the same time 
maintain all the just rights of plaintiffs in execution, it is our duty 
to do so. : 

By attending strictly to the phraseology -in the first part of the 
second section, it will obviously occur, I think, that the ceremony 
of withdrawing ¢he claim is to precede the trial. After declaring 
that the claimant shall not withdraw or discontinue his claim, 
more than once, without the consent and approbation of the 
plaintiff in execution, it immediately adds: “ but said Court shall 
proceed to the trial,” viz: as a thing subsequent in point of time. 
It then goes on to authorize an appeal, subjecting it, to the same 
rules and regulations as govern in appeals in ordinary cases. We 
hear nothing farther, afler the trial, of the claimant’s right to 
withdraw—that had been previously adjusted. Well, one of the 
regulations which govern in appeals, in ordinary cases, is, “that 
no person shall be allowed to withdraw an appeal after it shall be 
entered, but by the consent of the opposite party.” Prince, 426. 
It would seem, therefore, that so far from extending to claimants 
the right to withdraw the claim, on appeal, so as to defeat the 
judgment which had been rendered against them in favor of the 
plaintiff, that the Legislature had it in their mind to guard ex- 
pressly against such a result. 

So much for the mere verbal criticism upon the language of 
this law. 

It may be argued, however, that notwithstanding the burthen 
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of proof lies on the plaintiff in execution, and that he is entitled 
to open and conclude the argument, that still the claimant sus- 
tains the relation of plaintiff in the cause; that he holds the af. 
JSirmative; that he makes the issue, by coming in between the 
creditor and debtor, and swearing that the property levied on is 
his; thatthe proceeding, by-claim, was given in the place of the 
remedy, by action, for damages against the officer selling the pro- 
perty of a third person. All this may be conceded. It may be 
yielded that our Claim Laws are cumulative only in their charac- 
ter; that they do not'repeal the Common Law, in terms or by 
implication; that the owners. of property, instead of interposing 
their claim, may still bring trespass, or trover, or ejectment, to 
try the rights of property; and that, in that event, they would, 
of course, occupy the status of plaintiffs in these several actions, 
It by no means follows, however, that where the owner elects to 
try the right of property, under our Claim Law,that the same le- 
gal attributes will appertain to his character. 

But admit, as a general rule, that this position is true; that 
upon the trial of the claim, as in ordinary suits at Law, the status 
of the claimant is the same; and that after an appeal is entered, 
he is entitled to the same privileges of plaintiffs in such suits, (and 
surely he can ask no more,) does it follow, necessarily, that by 
voluntarily going out of Court, he ean relieve himself of the ver- 
dict which has been assessed by the Jury against him, as a com- 
pensation to the plaintiff for the injury he has sustained? Has 
any plaintiff, in ordinary suits, sueh a privilege? We think not. 

There is no doubt but that at Common Law, and usually in 
this State, the plaintiff may dismiss his suit whenever he choses. 
He is the only party seeking a remedy—he alone asks the aid and 
action of the Court. The defendant stands in the attitude of re- 
sistance. He opposes the suit of his adversary, and endeavors to 
defeat it. If the plaintiff sees fit to retire from the case and the 
Court, it is all the defendant can ask. He accomplishes pretty 
much all that he could attain at the end of the trial, and is reliev- 
ed from the hazard and risk of the result. 

{2.]. But suppose, under our Law of Set-Off,-a verdict and 
judgment are rendered for the defendant, for a balance against 
the plaintiff, can it be contended, for a moment, that the original 
plaintiff, by entering an appeal, could dismiss his suit and thus 
defeat the recovery ? 
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The Judges in Convention, I have been informed, held other- 

wise; and the Supreme Court of Tennessee, in Riley & White 
vs. Carter, (3 Humphreys’ Rep. 230,) ruled, under such circum- 
stances, that the plaintiff had no right to dismiss his action with- 
out consent of the defendant; that the plea of set-off was in the 
nature of a cross-action, and that if the matter of set-off be larger 
than the plaintiff ’s demand, the defendant then stands in the atti- 
tude of the plaintiff, and has all the rights of the plaintiff; that 
however they may be named in the proceeding, the real status of 
the parties is changed; that the original defendant has become 
plaintiff, and the plaintiff defendant, to all intents and purposes; 
and that, thenceforth, the defendant, in ordinary cases, might just 
as well, and with as much reason, dismiss plaintiff’s suit against 
him, as a plaintiff can do so in a case where the defendant has 
pleaded, successfully, a set-off larger than his demand. The party 
to whom the balance is due, has as much right to the decision of 
the issue in his favor, in the latter as in the former case; that at 
Common Law, the plea of set-off, although a cross-action, is 
purely defensive—all it aims at is to defeat the suit; that under 
the Statute authorizing a recovery for the balance which may be 
found due, it is still a cross-action, but with a view toa judgment 
against the other party; and that the plaintiff cannot, by dismis- 
sing his suit, escape from the issue which he has voluntarily 
made. 
Placing claimants, then, in the same attitude of plaintiffs, in or- 
dinary suits, to my mind the reasoning is conclusive, that when 
saddled with a judgment for damages, they cannot, of their own 
accord, throw it off by going out of Court. It is contrary to all 
the analogies of the law. Our conclusion, therefore, is, that the 
Legislature never intended to sanction such a practice. 

Is it to be presumed, that they designed to permit a claimant 
to join issue with the plaintiff in execution, upon the trial of the 
right of property—take the chances of a verdict—and if found 
against him, resort to this mode of escape? Is it not to make a 
mockery of the Courts thus to consume the time of the country? 
It will be noticed, too, that the bond given by the claimant is pe- 
culiar. It does not indemnify the party against all damages 
which he may sustain on account of the claim being interposed, 
but such only as the Jury may assess, in case it should appear that 
the claim was made for delay only ; so that, if the plaintiff is de- 
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prived of the compensation awarded to him, by the Jury, he is 
altogether remediless. The words of the Statute would have to 
be exceedingly clear and explicit to justify a construction that 
would work such-an evil. 

Recollecting the familiar rule, that every Statute ought to be 
construed for the preventing of delay, as much as possible, (2 
Just.611,614. 6 Bac. Abr. tit. Statute, let. i,) we hold, that the 
privilege allowed to claimants, by the Act of 1821, of capriciously 
withdrawing their claim once, must be exercised before a judg- 
ment has-been rendered, assessing damages in favor of the plain- 
tiff in execution, as a compensation for the injury he has suffered ; 
that at any stage of the proceeding the claimant, like any other 
party, may cease to litigate his rights, by discontinuing his claim; 
but that this does not withdraw the case from the Court; that if an 
appeal has been entered, it may, like any other suit, be dismissed 
by ‘the consent of parties; otherwise, if the claimant decline pro- 
secuting his claim, the plaintiff in execution will proceed, ex parte, 
with his case, on the appeal trial—it being discretionary with the 
Special Jury, as in all other cases, to ratify the first verdict, or 
increase or reduce it, as to them shall seem just, upon all the facts 
and circumstances which shall be submitted in evidence. 

The judgment, consequently, must be reversed, and the cause 
remanded, to take the direction herein indicated. 





No. 32—Aveustine C. Rogers, plaintiff in error, vs. Joun 8. 
Paruam, defendant. ; 


[1.] Where P entered into a special written contract with R as an overseer, 
for the year. 1847, and was to receive a stipulated portion of the crop, at the 
end of the year, for his services, and in the month of August of that year, R 
dismissed P from his employment, without sufficient cause or provocation, 
whereupon P, in the month of November, of the same year, iustituted his 
action against R, to recover damages for a breach of the contract; Held, 
thatthe action for damages fora breach of the contract, on the part of the 
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defendant, was not prematurely brought; and that in regard to this particu- 
lar class of special contracts, when the overseer or agent is wrongfully dis- 
missed from the service of his employer, he has his election of three reme- 
dies: 1st. He may bring an action, immediately, for any special injury which 
he may have sustained in consequence of the breach of the contract by the * 
defendant ; 2d. He may wait until the termination of the period for which 
he was employed, and then sue upon the contract and recover his whole 
wages ; 3d. He may treat the contract as rescinded, and may immediately 
suc on a quantum meruit, for the work and labor he actually performed. 


Case, in Crawford Superior Court. Tried before Judge 
Fioyp, August Term, 1849. 


This was a special.action, on the case brought by John S, Par- 
ham against Augustine C. Rogers, for the breach of a contract, in 
writing, by which Parham was. bound to act as overseer for Ro- 
gers, for the year 1847, in consideration of which he was to re- 
ceive a certain portion of the corn, cotton, fodder and wheat 
made on the farm. The breach alleged (in three counts, vari- 
ed,) was that Rogers, about the 12th August, 1847, peremptorily 
and without cause, dismissed Parham from his employment, to 
his damage $500. Several pleas were filed, unnecessary to be 
referred to particularly. 

On the trial, before the cause was submitted to the Jury, 
Rogers, by his counsel, moved a non-suit, on the ground that the 
action was commenced before the cause of action accrued—the 
agreement being for the year 1847, and the suit being commenc- 
ed on 29th November, 1847. The Court overruled the motion, 
and defendant excepted. 

The evidence showed, that a difficulty had arisen between the 
parties; Parham abused him, when Rogers insisted on Parham’s 
quitting his business; that Parham at first refused to do so; that 
subsequently he left, and they agreed to refer the matter to arbi+ 
trators. James Stephens, a witness for plaintiff, swore that both 
parties told him_ they had agreed to quit and leave it to men; and 
E. L. Harris swore, that defendant told him that plaintiff propos- 
ed to quit and leave itto men. It was also proven, that defend- 
ant, Rogers, while he wished it settled, refused to let Parham 
return to work and gather the crop, when the latter proposed it, 
saying, “ We agreed to quit and arbitrate, and you can’t go to 
work.” The arbitration failed, because one arbitrator refused to 
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act, unless Rogers would be sworn to abide the award. The lat- 
ter pledged his word and honor, but had religious scruples as to 
swearing. One witness says, Rogers gave as a reason for his said 
last refusal, that Parham had proposed, that “as they could not 
agree, to leave it to men.” Another witness adds, that Rogers 
farther said, he was willing to go into the arbitration and abide 
the award, without either party being sworn. 

Plaintiff having closed, defendant moved a non-suit, on the 
ground that plaintiff’s own witnesses showed that he left volunta- 
rily, and that the contract was mutually rescinded; and there was 
no count in plaintiff’s declaration, except for a breach of the 
contract, and none under which the contract could be apportion- 
ed. The Court overruled the motion, and defendant excepted. 

The Court charged the Jury, that ifthey believed from the 
testimony, the parties mutually agreed to rescind the contract be- 
fore the end of the year, the plaintiff in this form of action was 
not entitled to recover; but if defendant dismissed plaintiff, with- 
out sufficient cause or provocation, the plaintiff was entitled to 
recover the damages actually sustained. To this charge defend- 
antexcepted. The Jury found a verdict for the plaintiff. 

A motion was made for a new trial, on the ground that the ver- 
dict was contrary tolaw and evidence; which motion the Court 
overruled, on the ground that there was some evidence to support 
the verdict, and there were two concurring verdicts of Special 
Juries. 

To this decision defendant excepted, and these several decisions 
are alleged as error. 


Hunter and Hammonp, for plaintiff in error, cited— 


Chitty’s Pl. 289 and note, 372. Dudley’s R91. 12 John. 166. 
19 Ié. 337. 4 McCord, 246,’9. 2 Hill, 477. 2 Smith’s Lead. 
Cas. 24. 5 Bos. & Pul.61. 7 Ga. Rep. 283. 4 1b.193. Gra- 
ham on New Trials, 278. 34 E.C. L. R. 154. 


G. J. Green and S. Hatt, for defendant in error, cited— 


7 Hill’s(N. Y.) Rep. 75. 14 Vert. R. 311. 1 Hill, (N. Y.) 
487. 11 Wheat. 237. Chitty om Bills, 370, 371. Buller’s N. 
P.269. 3 East,481. 3 J.R. 202. 4 16.144. 5 Ib. 375. 3 
Mass. 557. 8 Ib. 461. 2 Smith’s Lead. Cas. 22. 2 C.& P. 37. 
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12 E. C. L. R. 177. Graham on New Trials, 541, et seq. 5 
Mees. & Welbs. 279. 


By the Court —W arner, J. delivering the opinion. 


{1.] There are but two questions presented by the record in 
this case, for our judgment. ist. Did the Court err in refusing 
to non-suit the plaintiff? It appears that the plaintiff and defend- 
ant entered into a written, special contract, by which the for- 
mer was to act.as the overseer of the latter, for the year 1847, 
and to receive a stipulated portion of the crop for his services. 
The plaintiff alleges that the defendant, in the month of August, 
dismissed him from his employment, and this suit was instituted 
in November, 1847, to recover damages from the defendant, for a 
breach of his specia} contract. The defendant insisted, that the 
plaintiff should be non-suited, because the action was prematurely 
brought; that the action could not be maintained against the de- 
fendant for a breach of the contract, until the expiration of the 
year 1847. Weare of the opinion the Court below properly over- 
ruled the motion for non-suit. In regard to this particular class 
of special contracts, we adopt the rule stated by Smith, in his 
note to the case of Cuttervs. Ponell. When the overseer or agent 
is wrongfully dismissed from the service of his employer, he has 
his election of three remedies. 

1st. He may bring an action, immediately, for any special injury 
which he may have sustained, in consequence of a breach of the 
contract. 

2d. He may wait until the termination of the period for which 
he was employed, and then sue upon the contract and recover 
his whole wages. 

3d. He may treat the contract as rescinded, and may immedi- 
ately sue, on a guantum meruit, for the work and labor he actually 
performed. 2 Smith's Leading Cases, 27. 

Here, the plaintiff has elected to sue immediately for the spe- 
cial injury, which he alleges he has sustained by the breach of the 
defendant’s contract, as was done in the case of Masterton vs. 
The Mayor of Brooklyn, (7 Hill’s N. Y. Rep. 61.) That the 
plaintiff might have sued before the end of the year, for any spe- 
cial injury which he may have sustained in consequence of the 
defendant’s breach of the contract, I do not doubt ; but inasmuch 
VOL. vill 25 
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as the plaintiff in this case has alleged no other injury, arising 
from the dreach of the contract, than that stipulated by the con- 
tract itself, to wit: the non-payment to him of the value of his 
part of the crop, I have a doubt in my own mind, whether this is 
not substantially an action on the contract itself, to recover the 
plaintiff’s share of the crop, stipulated by that contract, to be 
paid him at the end of the year. However, my brethren are very 
clear, that it is an action for a breach of the contract, and, as I 
believe substantial justice has been done between the parties by 
the verdict, I concur with my brethren in their judgment, in over- 
ruling the motion for a non-suit. 

The second ground of error taken, is to the charge of the 
Court tothe Jury. The Court charged the Jury, that if the 
parties mutually agreed to rescind the contract, before the end of 
the year, the plaintiff in this form of action was not entitled to 
recover; but if the defendant dismissed the plaintiff from his 
service, without sufficient cause or provocation, the plaintiff is 
entitled to recover whatever damages he has actually sustained. 
As to the fact of the parties mutually agreeing to rescind the 
contract, the testimony was conflicting, and that question was 
properly left to the Jury. We are of the opinion there was no 
error in the charge of the Court to the Jury, in point of law. 

Let the judgment of the Court below be affirmed. 





No. 33.—Jacos Lowe e¢ ail. plaintiffs in error, vs. Joun Moore 
and another, defendants. 


[1.] A and B both have judgments open against C, and a fund raised from C's 
property is before the Court for distribution ; B’s judgment is the oldest, 
but has been levied upon land as the property of C, which land has been 
claimed, and a verdict rendered on the claim in favor of the claimant: 
Held, that the levy on the land does not affect the lien of B’s judgment on 
the fund, and that it is entitled to it, as the oldest lien. 


~~ 
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[2.] In the distribution of a fund before him, the Judge of the Superior 
Court acts upon equitable principles, but he can act only on a fund in hand, 
and confessedly for distribution. 


[3.] In the case above, the Court has no right to impose the terms upon B, 
to wit: that he should take the money, if he would dismiss his levy on the 
land, or agree not to appeal from the verdict rendered against him in the 
claim case. 


Motion, in Crawford Superior Court. Decided by Judge 
Fioyp, August Term, 1849. 


The question in this case arose upon a motion to distribute mo- 
ney, returned by the Sheriff, as raised on a fi. fa. in favor of John 
Moore vs. Andrew J. Preston. Jacob Lowe, who held an older 
fi. fa. claimed the fund. On this fi. fa. was a levy on a lot of 
land disposed of, and said to be unaccounted for. It was proved 
to the Court, that the land was claimed by a third person, and a 
verdict of “ not subject,” found by a Petit Jury, on the first trial 
at that term of the Court. 

The Court ruled, that “if plaintiff (Lowe) would not appeal, 
or would dismiss the levy, he was entitled to the money.” 

Lowe declining to do either, the Court ordered the money paid 
to the fi. fa.in favor of Moore; and this decision is brought up 
for review. There was no evidence as to the sufficiency of the 
property to satisfy the execution, and no evidence before the 
Court showing that the older fi. fa. was entitled to the ¢wo funds, 
and the younger to but one. It did not appear that Lowe’s fi. fa. 
had a lien even on the property levied on. The presumption, 
from the finding of the Jury, was rather the reverse. 


G. R. Hunter, for plaintiffs in error. 

HamMonp and Powers & WuitT te, for defendants. 

By the Court—Nisset, J. delivering the opinion. 

[1.] It was the duty of the Court, in this case, to apply the 
money raised out of the defendant in execution’s property to the 
oldest lien before it. Judgments bind all the property of the de- 


fendant from their date. Lowe’s judgment was the oldest, and it 
was plainly entitled to the money, if it was a valid, subsisting 
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judgment. Was it? We think it was. The objection to it was, 
that it had been levied upon real estate of the defendant; that a 
claim had been put in to the real estate—was pending—and at 
the then term of that Court, had been tried before a Petit J ury, 
and a verdict rendered in favor of the claimant. All this does 
not interfere one whit with the lien of the judgment. A levy on 
lands—disposed of or not, accounted for-or not—does not affect 
it. If the money has been raised on it and paid to the judgment, 
or is in the hands of the officer, that is a different thing. If paid, 
of course it is extinct. If there is money in the hands of the offi- 
cer, upon which it has lien, it will be applied to it. Here, there is 
alevy. That, I say, does not affect the right of the execution 
levied to take this fund, if it is the oldest. A levy on land is no 
satisfaction. DeLoach § Wilcoxson vs. Myrick,6 Ga. R. 410. 
Newton vs. Nunnally, 4 Ga. R. 356. Prince’s Dig. 426. 

The equitable priuciple, that if A and B have liens on the pro- 
perty of the same person, and A attaches upon two funds and B 
upon but one, A will be turned upon that fund upon which B has 
no lien, in order that both may be paid, has been invoked to sus- 
tain the right of the junior fi. fa.tothis money. The principle 
is asound one, but has no application here. Non-consiat, that 
Lowe’s lien attached upon two funds—constat, the contrary. It 
does not appear that the land levied on was subject to it; but it 
does appear, that its lien on the land was contested—a third per- 
son had claimed it. Not only so, but it does appear, by the record, 
that upon the trial of that claim, a Jury had found in favor of the 
claimant and against the lien. 

|2.] The Judge of the Superior Court, in distributing a fund 
before him, acts upon equitable principles; but his action is upon 
a fund in hand, and confessedly now for distribution. This land 

fund was not in hand—it was judicially known to him that it was 
in litigation, and so far as the proof went, he knew that the judg- 
ment of Lowe did not attach upon it. Nothing short of a bill and 
a decree thereon, adjudging the land subject to Lowe’s fi. fa. 
would, in my judgment, authorize the postponement of his lien 
and the payment of this money to a junior judgment. 

[3.] The Court ruled, that this oldest judgment might take the 
money, if the plaintiff, Lowe, would dismiss his levy on the land, 
or agree not to enter an appeal from the verdict of the Petit 
Jury, in the claim case. This is not a case where the Court had 
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power to impose conditions, The plaintiff, Lowe, had the right 
to stand upon his legal rights. They were not doubtful. The 
Court had no power to set aside a valid, subsisting lien. The 
law gave it, and there was no discretion in the Court to put the 
enforcement of it, upon any terms, much less such as are onerous 
and might prove the occasion of actual loss to the plaintiff. 

Let the judgment be reversed. 





No, 34.—Isaac Dennts, Jr. and another, plaintiffs in error, rs. 
G. J. Green, administrator, &c. defendant. 


[1.] The Court will dissolve an injunction, on the coming in of the answer 
of the defendant, who alone is interested, negativing all the facts and cir- 
cumstances charged in the bill, and upon which its equity is based, though 
all the defendants have not answered. 


[2.] Where the answer of the defendant is made, and sworn to, before his 
death, it may be used, on a motion to dissolve the injunction, though filed 
in Court subsequently. 

[3.] A bill may proceed, without making the representatives of a mere formal 
party, parties to the proceeding.* 

[4.] So, if the deceased was a necessary party to the final decree to be ren- 
dered, but not interested in the injunction, a motion to dissolve the injanc- 
tion need not be postponed until the representatives are made parties. 


In Equity, in Crawford Superior Court, before Judge Fioxp, 
August Term, 1849. 


G. J. Green, as administrator of D. M. Causey, filed a bill in 
Equity, against Isaac Dennis, Sr. and Isaac Dennis, Jr. alleging, 
among other things, that Causey and one Jeremiah Dennis, had 
been partners in the business of selling merchandize, and unfor- 
tunate therein; that Causey advanced large sums to pay off their 
indebtedness ; that, having no funds to pay a debt to J. W. & R. 
Levette, their joint note was given, which note was also signed 





*See Smith § Shorter vs. Mitchell, 6 Ga. Rep. 469.—[ Rep.] 
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by Isaac Dennis, Sr. the father of Jeremiah Dennis, who agreed, 
at the time, to pay one half-of it, as a donation to his son; that, 
subsequently, suit was commenced on this note, and judgment ob- 
tained against Causey, as surviving partner, and, also, against 
Isaac Dennis, Sr.; that Jeremiah Dennis died, pending the suit, 
and administration on his estate was granted to Isaac Dennis, Sr, 
and Isaac Dennis, Jr. who took possession of the assets ; that the 
administrators agreed and promised Causey to pay off this judg- 
ment, obtained against him as surviving partner, with the assets 
of the estate, and to pay to Causey the amount due him for ad- 
vancements for the firm. The bill charged that Isaac Dennis, Jr. 
had paid off this judgment, but, fraudulently combining with his 
father, took a transfer to himself, for the purpose of pressing the 
same against Green’s intestate, Causey, who had then died; and 
also, for the purpose of relieving Isaac Dennis, Sr. from the pay- 
ment of one-half of the same, according to his agreement and 
promise. The bill farther charged, that the administrators had 
wasted the assets, in pretending to pay accounts—among others, 

a large account to Isaac Dennis, Sr.; that they were fraudulently 
seeking to make the estate of Causey pay the judgment before 

stated, and had caused the same to be levied on property belong- 
ing to his estate, while there was a sufficiency of assets in their 
own hands to pay it. There were several other allegations of 
fraud, and a prayer for an injunction and relief. 

The answers of the defendants were drawn and sworn to 15th 
January, 1849, and filed in the Clerk’s office on 5th February, 
1849. Previous to the filing of the answer, Isaac Dennis, Sr. 
died. At the February Term, 1849, defendants’ solicitor moved 
to dissolve the injunction, because the equity, if ‘any, in the bill, 
was sworn off by the answers. The death of Dennis, Sr. being 
suggested of record, the Court made no decision at that term, 
and at August Term, 1849, refused to dissolve the injunction, on 
the ground, that Isaac Dennis, Sr. was a necessary party to this 
bill, and complainant was entitled to his answer ; that the Court 
could not consider or notice, judicially, the answer filed after the 
death of Dennis; and the Court could not entertain a motion to 
dissolve the injunction, until the representatives of Isaac Dennis, 
Sr. were made parties. 

Which decision of the Court is assigned for error. 

















MACON, FEBRUARY TERM, 1850. 


Dennis and another vs. Green. 








oe 


Hunter, for plaintiff in error. 
G. J. Green, Strone and Hatt, for defendant in error. 
By the Court—Lumrxin, J. delivering the opinion. 


In February, 1846, J. W. & R. Levette obtained a judgment 
against one David M. Causey, upon which an execution issued, 
and was transferred, by the plaintiffs, to Isaac Dennis, Junior, in 
the month of May thereafter, and was levied by the assignee, in 
1848, on a house and lot in Knoxville. Causey, the defendant, 
being dead, Gilben J. Green, his administrator, filed an injunction 
bill against Isaac Dennis, Junior, and Isaac Dennis, Sentor—both 
individually, and as administrators of Jeremiah Dennis, deceased, 
and Joel B. Morgan, Deputy Sheriff. The bill was made re- 
turnable to the February Term, 1849, of the Superior Court of 
Crawford County. Intermediate the service and appearance 
term, Isaac Dennis, Senior, departed this life—his answer having 
been previously made and sworn to, and filed in Court, subse- 
quent to his death. 

[1.] Application was made to dissolve the injunction, upon the 
ground, that the answers had fully denied all the equity in the 
bill; but this motion was refused by the Chancellor, for the rea- 
son, that Isaac Dennis, Senior, was a necessary party to the dill ; 
that he could not judicially consider his answer, having been 
filed after his death ; and that he would not entertain the motion 
to dissolve the injunction, until the representatives of Isaac Den- 
nis, Senior, were made parties defendants to the bill. 

Was the Court right in refusing to entertain the motion to dis- 
solve the injunction ? 

It will be observed, that the execution which was enjoined, 
was the exclusive property of Isaac Dennis, Junior, who held it, 
and was seeking to enforce it, by virtue of an assigument to him, 
individually, from the Levettes, the original plaintiffs. Conced- 
ing, then, what is assumed by the Court below to be true, that 
Isaac Dennis, Sentor, was a necessary party to the case made by 
the bill, does it follow, that the assignee of the fi. fa. whose legal 
rights were restrained, was compelled to wait until the estate of 
old man Dennis was represented, before he could take steps to 
get rid of the injunction? It seems to me, that, to hold up the 
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injunction on that account—when, if the representatives were 
made a party, it is apparent that the interest of their testator or 
intestate could, in no wise, be affected by the interlocutory decree 
respecting the injunction—would be a great perversion of justice. 

The principle seems to be well established, that whenever the 
party against whom the injunction operates, fully answers the 
bill, denying the equity, it is competent for such party to move, 
at any time, for a dissolution of the injunction, without waiting 
for the answers of the other defendauts. 3 Davis’ Ch. Plead. & 
Pr. 1824. Newland’s Ch. 98. Joseph vs. Doubleday, 1 Ves. & 
Beam. 497,’8. Glascott vs. The Copper Mines Company, 11 Sim. 
314. Breedlove vs. Stimp, 3 Yerg. 257. Goodwyn vs. State 
Bank, 4 Dessauss. R. 389. 

[2.] But here, the answer of Isaac Dennis, Senior, was made 
and sworn to, before he died. It was called for by the com- 
plainant, to prove the community of interest between the de- 
fendants. Being dead, he can never get any other or further an- 
swer. For what purpose, then, should this injunction be con- 
tinued against Isaac Dennis, Junior? It could avail nothing, to 
postpone the hearing of this application, in order to make the 
representatives of Isaac Dennis, Senior, a party. Suppose, being 
appointed and qualified; they should attempt to withhold from 
the Court the answer made by the deceased—would not the 
Chancellor force them to file it, if it had not already been done? 
Would not the complainant be entitled to the full benefit of the 
admissions which it contains, as to the fraudulent combination be- 
tween the father and the son?’ Equally competent, we appre- 
hend, is it, for Isaac Dennis, Junior, to use this answer, to get rid 
of the injunction, provided it negatives all the facts and circum- 
stances charged in the bill, in order to obtain the injupéyion. 

[3.] But we do not rest our judgment mainly upon this ground, 
but upon the other view, namely, that as to the injunction, Isaac 
Dennis, Senior, is a mere formal party. 

[4.] Where-all the defendants are interested in the injunction, 
as well as the final decree to be rendered, there is a diversity of 
authority to be found in the books, as to whether or not ail the 
defendants must answer, before the dissolution of the injunction 
can be granted. 2 Eq. Cas. Ab. 2, marg.note (a). In our judg- 
ment, however, this is not such a case. 

Judgment reversed. 
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No. 35 —Joun M. Sertue, plaintiff in error, vs. Henry L. Aur 
SON and wife and others, defendants. 


[i-] Where it appeared that by the law and usage of the Courts in the State 
of Virginia, the Clerk’s certificate of the County Court, that a will was 
duly admitted to probate and record, would be sufficient evidence of that 
fact in that State: Held, that the same faith and credit should be given to 
the records and judicial proceedings of the State of Virginia, when offered 
in evidence in the Courts of this State, as they would have received in the 
Courts of the State from whence the same were taken. 

[2.] Where the record and judicial proceedings of the County Court of Meck- 
lenburg County, in the State of Virginia, were offered in evidence, under 
the Act of Congress, Abram Keen certified that he was the presiding Ma- 
gistrate of Mecklenburg County: Held, that the presiding Magistrate should 
have certified, that he was the presiding Magistrate of the County Court of 
Mecklenburg County, from whence the record was taken. 

[3.] When a subscribing witness to a written instrument, resides beyond the 
jurisdiction of the Court, the regular mode to prove its execution, ia to prove 
the handwriting of the witness; but where a receipt or other written in- 
strument, is more than thirty years old, its execution need not be proved to 
admit it in evidence, although the subscribing witness may be living. 

[4.] The declarations of a vendor, who has parted with the title to property, 
are illegal, when sought to be given in evidence against his vendee, unless 
it clearly appears he was the owner of, or in possession of the property, aé 
the time the declarations were made. 

[5.] When the evidence is conflicting, in regard to the main point in contro- 
versy between the plaintiffs and defendant, for the admission of dlegal evi- 
dence by the Court, which might, and probably did, decide the question in 
favor of the plaintiffs, in the mind of the Jury, a new trial will be granted. 

[6.] In an action of trover, for the recovery of slaves, in which there are 
several plaintiffs of different ages, and the Statute of Limitations is relied 
on, it is not error for the Court to charge the Jury, that they can find a ver- 
dict in favor of those who are not barred by the Statute, and against those 
who are barred; and the verdict of the Jury should specify who of the 
plaintiffs they find for, and against whom they find ; otherwise, the verdict 
would be imperfect’ in not finding all the issues submitted. 


[7.] Whena Jury have rendered an imperfect verdict, by not finding all the 
issues submitted to them ; as, where they found a verdict in an action of 
trover, in favor of only four of the plaintiffs, when there were eight, with- 
out finding either for or against the other four: Held, thatafter the verdict 
had been received and recorded, and the Jury discharged from the farther 
consideration of the cause, that it was error in the Court, after the expira- 
tion of four days, to re-assemble the Jury and amend the verdict according 
to what the Jury then stated it was their intention to find—such intention not 
appearing on the face of the verdict. : 

VOL. Vill, 26 

















202 SUPREME COURT OF GEORGIA. 
Settle vs. Alison and others, 








Trover and conversion, in Monroe Superior Court. Decision 
by Judge Fioyvp, at September Term, 1849. 


This action was brought by the children of Reuben M. Rainey 
and Catharine, his wife, formerly Catharine Cleaton, for a slave, 
Minerva, (and her issue,) that was sold by said Reuben M. to 
John M. Settle, alleging that said Minerva did not then belong to 
said Reuben M.; that they had been only Jen¢ to his wife, Cath- 
arine, during life, and after her death, by the will-of Catharine’s 
father, Thomas Cleaton, of Virginia, were to be equally divided 
between her children. 

Catharine had died before suit. The testimony was volumi- 
nous and very conflicting. Thomas Cleaton made the will 25th 
February, 1818, and died in March after. 

The plaintiffs below proved, that Reuben M. Rainey moved 
from Virginia to Georgia, about 1811 or 1812, and did not then 
bring with him Minerva; had just married; that the slave was 
never out of possession of Thos. Cleaton, after the marriage of 
Reuben M. Rainey, until the death of Cleaton, in March, 1818; 
that the executors divided his estate, 16th March, 1818; that on 
said 16th March, 1818, the executors delivered Minerva to Reu- 
ben M, Rainey, (in Virginia,) and took his receipt for her anda - 
boy named Stephen ; that Cleaton had but one slave, named Mi- 
nerva, at Rainey’s marriage, or up to- testator’s death; that Mi- 
nerva was then some ten or twelve years qld, 

Qne witness supposed the age of Minerva, in 1827, to be fif- 
teen or sixteen years; and that, in 1827 or ’28, Rainey owned no 
other negroes but Minerva and Stephen, 

One witness (Rainey’s brother) knew Minerva, and states that 
she first came into the possession of Reuben M. between the 
spring of 1818 and spring of 1820; that Reuben M. went to 
Virginia, in the spring of 1818, and that Minerva was not then 
‘in his possession at his residence in Greene County ;’’ that in 
the early part of the winter of 1820, he was at Rainey’s house 
and then first saw Minerva in his possession; that Reuben M. 
moyed from Green to Jasper, early in 1821. 

Eliz. King, (sister of Reuben M.).swore that she knew Reuben 
M.and Minerva, and knows that he came into possession of Mi- 
nerva after witness heard of the death of Thomas Cleaton; she 
came to Georgia with Reuben M. and wife; they. brought only 
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one negro, Anaka; and after Cleaton died, he went back to Vir- 
ginia and then brought Minerva (and Stephen.) 

Defendant then proved the sale, and introduced the bill of sale 
from Reuben M. to John M. Settle, dated 15th December, 1828, 
The witness first knew Reuben M. in the forepart of 1818, in the 
County of Jasper, and at that time Reuben M. had — or four 
negroes. 

Wm. Bradey swore, that he first got acquainted with Reuben 
M. “the 27th or 28th of December,-1817;” in March, 1818, he, 
Reuben M. lived in Jasper County; he lived in half mile of him, 
and he “ did xot go to Virginia during March, 1818; was not ab- 
sent from home over a day or two at atime;” and Reuben M. 
had Minerva in possession when witness first knew hini; kaotiis 
that Reuben M. had the girl, Minerva, in his possession beforé 
March, 1818—the same girl he sold Settle in December, 1828; 
he, also, got acquainted first in Jasper County, in 1817. 

Thos. Stocks knew Reuben M.from about 1810 or 1811 to 
1816 or 717, when he moved from Green to Jasper ; that during 
that time he had in his possession a girl named Minerva, and car- 
ried her with him ; supposes the girl, at the removal, was ten 
years old, and Reuben M. controlled said girl as his own; thinks 
he came in possession of Minerva about 1815 or 1816. 

Flewellen swore that Reuben M. moved to Jasper, last of De- 
cember, 1817, and then had Minerva; he then had, also, Stephen, 
Beck, &c. 

Plaintiff then, after objection, introduced the sayings of Reuben 
M. that Minerva (and Stephen) had been given to his wife and 
children, by her father, and could not be sold for his debts, &e, 

Defendants below first objected to the copy of the will, becausé 
there was no copy of the probate, but only the Clerk’s certificate 

‘that it was proved. 

2d. That said will is not properly authenticated—the certificate 
purporting to be by the “ presiding Magistrate of the County, in- 
stead of the Probate Court;” which the Court overruled. 

3d. Settle ohjected to the receipt of Reuben M. for Minerva; 
because there was a witness to it; whose handwriting was not 
proved, and he not introduced, (and it appeared he was not dead.) 
This was overruled also, and paper let in. 

4th. That after defendant below closed, plaintiffs offered the 
sayings of Reuben M.—which defendant objected to, because the 
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witness did-not state when the sayings were made, or whether 
made while Reuben M. was in possession of said negroes. 

5th. Objected to the charge of the Court, that if they believed 
any of plaintiffs were barred by Statute of Limitations, ‘they 
could find against them and for those who were not barred, pro- 
portionably. 

The Jury found for nue plaintiffs, saying wind about the 
other four. 

Counsel for defendant moved for a new trial, on the foregoing 
grounds, and because the finding was against the weight of evi- 
dence, and against Law and Equity, and that the Jury had not 
noticed part of the plaintiffs. This motion was overruled, and 
defendant excepted. 

On the fourth day after the trial, the Court allowed the Jury to 
be re-impannelled, to come in and amend their verdict, after the 
same had been recorded, to which counsel also excepted. 


Harman and Cuappe tt, for plaintiff in error. 
Gusson, for defendants. 
By the Court—W arner, J. delivering the opinion. 


On the trial of this cause in the Court below, several excep- 

tions were taken to the decision of the Court, which will be no- 
ticed in the order the same appear on the record. 
» {1.] First, the plaintiff below offered in evidence, a paper pur- 
porting to be a certified copy of the last will and testament of 
Thomas Cleaton, of Mecklenburg County, State of. Virginia, 
which was objected to by defendant, on the ground that there 
was no copy of the probate of the will; which —_ was 
overruled, and the paper admitted in-evidence. 

The County Clerk of Mecklenburg County certified, that on 
the 10th day of March, 1818, the last will and testament of Thos. 
Cleaton, deceased, was presented into Court, and proven by the 
oaths of the witnesses thereto, and ordered to be recorded, and that 
two of the executors qualified, and gave bond and security, as the 
law directs, and that certificate is granted them; for obtaining 
probate of said willin due form. 

In this State, we think it to be the better practice to have the 
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probate of the will in wrdéing, and the same entered on the min- 
utes of the Court of Ordinary; but in. the State: of Virginia, it 
appears, that the certificate of the Clerk of the County Court, 
that the will has been admitted to probate and record, is sufficient. 
See Tucker's Blackstone, vol. 1,418, According to the Act of 
Congress, of 26th May, 1790, the records and judicial proceed- 
ings of the State of Virginia, are to have such faith and credit 
given to them in the Courts of this State, as they have, by law or 
usage, in the Courts of that State, from whence the records are 
taken. Prince, 221. Inasmuch as the certificate of the Clerk, as 
to the probate of the will, would have been sufficient to have ad- 
mitted it in evidence in the Courts of Virginia, the Court below 
did not err in giving the same faith and credit to it, when offered 
in evidence in the Courts of this State. 

[2.] The second objection made to the admissibility of the cer- 
tified copy of Thomas Cleaton’s will is, that the record was not 
properly authenticated, according to the Act of Congress, of 26th 
May, 1790. The Act of Congress declares, that “ the records and 
judicial proceedings of the Courts of any State, shall be proved, 
or admitted in any other Court. within the United States, by the 
attestation of the Clerk, and the seal of the Court annexed, (if 
there be aseal,) together with the certificate of the Judge, Chief 
Justice, or presiding Magistrate, as the case may be, that the said 
attestation is in due form.’’. Prince, 221. Here, the certificate 
of the Clerk is to a record from the County Court of Mecklen- 
burg County. The certificate of Abram Keen certifies, that he 
is the presiding Magistrate of the County of Mecklenburg, but 
does not certify that he is the presiding Magistrate of the County 
Court of Mecklenburg, from whence the record purports to have 
come. Now; it is true, that the presiding Magistrate of the 
County of Mecklenburg may be the presiding Magistrate of the 
County Court of Mecklenburg County, but the certificate does 
not affirmatively state that fact; and the Act of Congress, in our 
judgment, requires that the certificate should be from the _presid- 
ing Magistrate of the particular Court from which the : certified 
copy of the record is taken, and that fact should afirmatively ap- 
pear on the face of the certificate. We, therefore, are of the 
opinion, this objection ought to have been sustained by the Court 
below. 

[3.] The third exception taken, is to the admissibility of a re- 
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ceipt given by Reuben M. Rainey, to the executors of Thomas 
Cleaton, for one of the negroes in controversy, dated 16th March, 
1818, and witnessed by. Edward Travis. It appeared; on the 
trial, that Travis, the subscribing witness, was living in the State 
of Tennessee. The defendant objected to the receipt being 
read in evidence, until its execution was proved, by proving the 
handwriting of the subscribing witness, it appearing he resided 
beyond the jurisdiction of the Court. The objection was over- 
ruled, on the ground that the execution of the receipt was-sufli- 
ciently proved by one witness, who stated, “ he felt confident that 
Reuben M. Rainey signed the same, and was also confident that 
the signature of the witness thereto was genuine.” The rule is 
well settled, that where a subscribing witness to an instrument 
resides without the jurisdiction of the Court, the execution of the 
instrument may be proved, by proving the handwriting of the 
witness. This is a relaxation of the old rule, which required the 
subscribing witness to be examined by commission, if living, and 
residing abroad. Barnes vs. Tromponsky,7 Term R. 262. Watts 
vs. Kilburn, 7 Ga. Rep. 356. Although we do not hold that this 
feceipt was .admissible in evidence, on the ground that its execu- 
tion was duly proved, yet we think it was properly admissible in 
evidence, on the ground that it was more than thirty years old, - 
and, therefore, its execution need not have been proven at the 
trial. In admitting written documents in evidence, when. more 
than thirty years old, the Courts do not go altogether upon the 
presumption, that the subscribing witnesses are presumed to be 
dead, but they adopt that limit of time, .as-a rule of -practical con- 
venience, beyond which proof of the execution of written instru- 
ments will not be required, although the subscribing witnesses 
may be alive. 1 Starkie’s Ev.343. In Doe vs. Burdett, (31 Eng. 
Com. Law Rep. 18,) Lord Denman said, “ the will is. more than 
thirty years old, and, therefore, proves itself, without calling any 
witnesses, even were they ali alive.’ See Doevs. Walley, 15 Eng. 
Com. Law Rep. 150, and Jackson vs. Christman, 4 Wend, Rep. 
282, to the same point. The receipt is shown to have come out 
of the hands of the individual to whom it was originally given, 
and who was properly entitled to the custody of it, and ought to 
have been admitted in evidence, without proof of its execution 
by the subscribing witness, being more than thirty years old. 

[4.] The next objection is to the admission of the sayings of 
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Reuben M. Rainey, as testified to by Catharine Rainey. This 
witness stated, ‘‘she had often heard Reuben M. Rainey say, that 
the slaves, Minerva and Stephen, were brought from Virginia, 
and were given to Reuben M. Rainey’s wife and children, by his 
wife’s father, Thomas Cleaton, and could not be sold for Reuben 
M. Rainey’s debts, or in any other way for said Rainey’s ben- 
efit.” 

It does not appear at what time these declarations of Reuben 
M. Rainey were made, and in that view of the question, they 
were clearly illegal, as was ruled by this Court in Carter vs. Buch- 
anan, 3 Kelly, 519,’20. ‘The defendant in error, however, con- 
cedes that the declarations of Reuben M. Rainey were impro- 
perly admitted in evidence, but insists that there is sufficient 
evidence, on the part of the plaintiff below, to sustain the verdict, 
without the evidence of Catharine Rainey. The great question 
in issue between the parties on the trial was, whether the-slave, 
Minerva, went into the possession of Reuben M. Rainey, as a 
gift, before the death of Thomas Cleaton, or whether he obtained 
possession of the slave after the death of Cleaton, under his will ? 
Upon this point, the testimony is so much in conflict, that it is 
very difficult to determine on which side is the weight of the 
evidence. ; 

[5.] The illegal evidence as to the sayings of Reuben M. Rai- 
ney, having been admitted by the Court as competent evidence, to 
the Jury, to determine that issue, might, and in all probability did, 
decide the question in favor of the plaintiffs. We cannot say, 
that the Jury were-not influenced by the testimony of Catharine 
Rainey ; and where illegal testimony has been admitted, which not 
only might, but most probably did, influence the mind of the Jury, 
a new trial ought to be’granted. Margquant vs. Webb, 16 Johns. 
Rep. 89. 

' [6.] Thenext objection is, to the charge of the Court to the Jury. 
The defendant relied on the Statute of Limitations, and the Court 
charged the Jury, that they could find a verdict in favor of such 
of the plaintiffs as they might believe not to be barred by the Sta- 
tute of Limitations, and against those whom they might believe 
to be barred by the Statute. It appears from the record, that 
some of the plaintiffs had been of age long enough to be barred 
by the Statute, and that some of them had not been of age a suffi- 
cient period of time, for the Statute to operate asa bar. The 
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charge of the Court was in accordance with the rule established 
by this Court, in Thornton vs. Jordan, decided at the last term in 
Milledgeville; and, therefore, constitutes no ground of error. It 
appears from the record, that the Jury found a verdict for four 
of the plaintiffs only, and did not find a verdict either for or 
against the other four—there being eight plaintiffs. The Jury 
ought to have returned a verdict, under the charge of the Court, 
in favor of such of the plaintiffs a8 were not barred by the Stat- 
ute of Limitations, and against those who were barred. by the 
Statute. A general verdict is a finding, by the Jury, in the terms 
of the issue or issues referred to them. Tidd’s Practice, 798. One 
of the issues referred to the Jury was, as to the right of all. the 
plaintiffs to recover from the defendant, or only a part of them, 
As this question was submitted to the Jury, it was their duty to 
have.passed upon it. Brocknay vs. Kinney, 2 John. Rep. 211. 
Van Benthuysen vs. Denett, 4 John. Rep. 214. 

- [7.] The verdict was imperfect, inasmuch as it did not find all 
the issues that were submitted. It was as much the duty of the 
Jury to have found against the plaintiffs who were barred by the 
Statute, as it was to have found in favor of those who were not 
barred. The Court, however, after this imperfect verdict had 
been received and recorded, and the Jury dispersed, four days - 
thereafter; permitted-the Jury to re-assemble, and state what they 
intended to find by their verdict, and to amend it. accordingly. 
- Toallow the Jury, after their verdict had been received and re- 
 eorded, and they discharged from the farther consideration of the 
~ @ause, and mingled with the parties, the witnesses, and their fel- 
l6w-citizens generally ; ascertained, perhaps, the wishes of one 
of the parties, the intention of the witnesses, or the state of pub- 
lie opinion in relation to their verdict—I say, to allow the verdict 
to be amended, under such circumstances, according to what the 
Jury might then state it was their intention to find, (such intention 
not appearing on the face of the verdict,) would be a dangerous 
and mischievous practice. In Spencer vs. Goter, (1 H. Blackstone, 
79,) the Court refused to alter the verdict of a Jury, unless it 
clearly appears, on the face of the verdict, that the alteration would 
be agreeable to the intention of the Jury, and that the proper 
remedy was a new trial. Although no mischief may have result- 
ed to the parties from the amendment of the verdict, in this par- 
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ticular case, under the circumstances stated in the record, yet we 
are unwilling, by our judgment, to establish such a precedent.. 

Let the judgment of the Court below be reversed, and a new 
trial granted. 





No. 36.—Green B. Dorster, plaintiff in error, vs. Gzorez W. 
ARNOLD, defendant. 


[1.] A plaintiff who has notice of a fatal defect in his declaration, at the ap- 
pearance term of the appeal, and makes no motion to amend until the se- 
cond term, and when the cause is before the Jury, is too late, and cannot 
then amend. 


Assumpsit, on appeal, in Coweta County. Decision by Judge 
Hii, at September Term, 1849. 


The plaintiff sued for a bill of lumber, as per bill of particulars ; 
the declaration had two counts, indebitatus and quantum meruit, 
and these only. At the first term, plaintiff confessed and appealed. 
On the appeal trial, it appeared that there was a special contract, 
whereby defendant was to pay off certain fi. fas. vs. plaintiff, &c. 
The Court, on motion, non-suited plaintiff, overruling his motion 
to amend his declaration, by inserting a count on the special con- 
tract, to suit the proof. 

The Court, on a motion to.reinstate the case and set aside the 
non-suit, held, that the motion to amend came too late; that plain- 
tiff, at the preceding term, knew of the necessity of this amend- 
ment—this being the second term on appeal; to which ruling the 
plaintiff excepted, and brings this writ of error. 


There was no appearance for the defendant in error, and the 
cause proceeded ex parte. 


Sims and Burca, for plaintiff in error. 


VOL. vil 27 
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By the Court, Nisner J. delivering the. opinion 


We do not question but that the destewkaictn 1 in this caésé was 
amendable, and at the time when the motion to amend was 
made. By the judgment of the Court, we learn that the amend- 
ment was refused, upon the ground that the plaintiff had notice of 
the necessity of the amendment, at the preceding term, and not 
amending then, he is precluded, by his laches, from amending 
now. The facts are, that at the first trial term, the plaintiff con- 
fessed a judgment for the defendant, with leave to appeal—did 
enter an appeal—at the appearance term of the appeal, there is 
no entry in the case, and at the second term of the appeal, when 
the cause was before the Jury, he moves to amend. I infer-that 
he confessed on the first trial, because his declaration was defec- 
tive ; ifso, then he had notice of the defect. The same notice op- 
erated on him at the appearance term of the appeal, when he was 
entitled toamend. The character of the notice is not stated. 
The Court ruled that he had notice. We must presume that it 
was 4 sufficient legal notice, and not amending earlier, he is not 
now entitled. 

Let the judgment be affirmed. 





‘No. 347.—Maky ©. Brixt, administratrix, &c¢. and others, os. 
Witt FY. Beat, and Exrsax H. Bratt, defendants. 


1 Bastards thay be made legitimate, ‘and capable of inheriting, by ‘an “Act 
of Parliament. The Legislature of Georgia possess the same power. 

[2.] In England, the sovereignty of the nation resides in the Government—in this 
cotmtry, the supreme power is in the people. 

[3.] In England, the omnipotent authority of the Pasliemént 1 is-the dernier re- 
sort in all matters of difficulty and importance ; in this country, the written 

[4.] The General Assembly in this State has power to make all laws and or- 
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dinances which they shall deem necessary and proper “ for the good of the 
State,” provided they are not repugnant to the Constitution of the United 
States, the laws of Congress, passed pursuant thereto, public treaties and 
the Constitution of the State. 

{5.] Te disregard the laws of she State, is-a capital crime against anciety, and 
great vigilance is necessary to see to it, that they are equally respected, by 
those who govern, as well as those who are destined to obey. 

[6.] Notwithstanding the Judiciary is the weakest of the three departments 
of the Government, and is therefore less dangerous to public liberty than ei- 

_ther of the other two, still it is both the-right and duty of ali Courts to de- 
clare all Acts.-void, which plainly and palpably violate the Constitution, 

Mr. Elias Boudinot, a distinguished Representative in Congress, rejoiced, 
that if, from inattention, want of precision, or any other defect, he should 
do wrong asa legislator, there was a power in the Government which could, 
constitutionally, prevent the operation of a wrong measure from affecting 
his constituents. ; 

{7.] An, individual’s right to his property consists, not only in its present en- 
joyment, but also its future disposition, and he can be deprived of neither, 
except for public uses, without his consent. 

[8.] Where an Act of the Legislature is passed, legitimatising W and E to A 
B, their reputed father, and authorising them to inherit from him, his 
assent will be presumed ; more especially when the reputed father lives five 
years after the law is passed. 

[9.] The power of the Legislature to pass an Act, changing the law of de- 
scents, as it respects a particular individual, without his consent and against 
his will, is contrary, not only to the definition of law, “asa rule of civil 
conduct,” applicable to the whole State, but to the genius and spirit of our 
institutions. 

[10.] A private Act of the Legislature, as to its facts and recitals, imports ver- 
ity, equally with the records of the Courts; still it may be attacked for fraud 
in its procarement. 

[11.] No inheritance can vest, nor any person be the actual, complete heir of 
another, till the ancestor is dead. 

{12.] A husband may, by deed or will, in his lifetime, deprive his wife of the 
whole of his estate, except dower; so also, he can procure an Act of the 
Legislature to be passed, limiting her right of inheritance after his death. 

{13.] The Legislature in Georgia, and not the Courts, are intrusted with the 
discretion of determining what laws are promotiye of the public morality, 
or otherwise. 

{14.] While it is true, that too much countenance ought not to be given to the 
indulgence of criminal desire, nor encouragement to the increase-of spuri- 
ous offspring, still that policy may well be doubted which would reject all 
provision made for illegitimate children, and suffer them to be cast, naked 
and destitute, upon the world. 

Tegitimacy will be viewed with much less favor, in criminal proceedings, 
than in mere questions of property and succession. 
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[15.] Virginia, and many other States of the Union, have, by Statute, adopted 
the rule of the Civil, in opposition to that of the Canon and Common Law, 
whereby ante-nuptial children are legitimated by the subsequent marriage 
of the parents and the recognition of the father, 

[16.] Courts ought so to construe Statutes of Distribution as would most likely 

‘effectuate the intention of the parties, had they died testate. 

[17.] Courts and Judges, eminent for their learning, have regarded bastards 
as having strong claims to equitable protection. 

[18.] There is a growing tendency everywhere, and especially in this coun- 
try, to relax the ancient rigor of the law in respect to bastards, and to look 
to the Penal Code, and to the guilty parties, for the prohibition and preven- 
tion of fornication and adultery, rather than visit the vengeance of the law 
upon the innocent heads of the unfortunate offspring. The law, in its hu- 
manity, will not deny to those who have been the authors of their disgrace, 
the power to repair the mischief, as far as they can, by gift, will or legisla- 
tive enactment. 

{19.] The Constitution declares, that the three powers of the Government— 
viz: the Legislative, Executive and Judiciary—shall be distinct; still the 
separation is not, and from the nature of things, cannot be total. y 





[20.] Whether the sanction of the Executive is necessary to an Act, before it 
can become a law in this State? Quere. 

[21.] The Constitution might have conferred upon any one or more of these 
branches powers, which, in their nature, would more appropriately have 
belonged to another. 

[{22.] In the absence of any provision upon the subject, the power to legiti- 
mate bastard children, and to change the rules of inheritanee, would belong, 
necessarily, to the Legislature. 

[23.] The Act of 1843, changing the names of the complainants, and legiti- 
mating them, is purely legislative in its character—one not prohibited by the. 
Constitution—and which should not only be supported, but construed fa- 
vorably by the Courts. ; 

[24.] All departments of the Government should be considered equally hon- 
orable, useful and patriotic ; neither attempting to disparage, or entertaining 
any undue sensitiveness or jealousy toward the other, nor suspecting en- 
croachments where none were intended. 

[25.] Measures, exclusively of a political, legislative or executive character, are 
not examinable by the Courts. In such case, the remedy for any real or 
supposed abuse, is solely by appeal to the people, at the elections. 


[26.} The judicial authority is the final and common arbiter, under the distri- 

bution of power by the Constitution, of all questions which, from their na- 
ture, require and admit of legal investigation and decision. The friends of 
republican government and public liberty, have uniformly denounced and 
rebuked, in the strongest terms, the usurpation of judicial powers, by the 
Legislature or Executive, as constituting the very essence of tyranny and 
despotic government. 
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“In Equity, in Upson Superior Court. Decision on demurrer, 
by Judge Fiorp. October Term, 1849. 


By an Act of the General Assembly of Georgia, assented to 
23d December, 1843, “ to change the names of certain persons, 
and to render them legitimate, and capable of inheriting,” and by 
the first section thereof, it was enacted, “ that the name of Wil- 
liam Hiram Padgett, of the County of Muscogee, be changed to 
the name of William Hiram Beall, and that the name of Elisha 
Harvey Padgett, of said County, be changed to that of Elisha 
Harvey Beall, and that they be legitimatised, and known as the 
legitimate children of Alpheus Beall, of Upson County, their re- 
puted father, and fully capable of inheriting rea] and personal es- 
tate of the said Alpheus Beall, by virtue of the Statutes of Dis- 
tribution of this State, and entitled to. all the privileges which 
they would have been, had they been born in lawful wedlock.” 

In July, 1848, Alpheus Beall died intestate, leaving his wife, 
Mary C. Beall, and the two children mentioned above. Mary C. 
Beall obtained letters of administration on the estate. Wm. H. 
Beall and Elisha H. Beall filed a bill against the administratrix, 
for distribution. To this bill, a demurrer was filed, on the ground, 
that the Act legitimatising the complainants, was inoperative and 
void— 

1. Because it violates the absolute rights of Alpheus Beall and 
Mary C. Beall. 

2, Because it is in derogation of the common rights of Alpheus 
Beall, to have for his heirs his wife and lawful children. 

3. Because it is in derogation of the common right of Mary C. 
Beall, the wife of Alpheus Beall. 

4, Because the Act is judicial, and not legislative. 

5. Because it is against public policy. 

6. Because it is unconstitutional. 

The Court overruled the demurrer, and defendants excepted. 


O. C. Ganson, for plaintiff in error, cited the following author- 
ities : , 


1 Mad. Ch. 98, 627. 1 Har. Ch. 522,’3. 1 Bl. Com. 450, 
89, 139. Smith’s Com. 247, 9, 267 to 272, 277 to 286, 478 to 
480. Hale’s Com. Law, (title, “ Analysis,” page 31, in the last 
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of the book,) 242, 274. 4 Jac. Law Dic. 153, "4, 2 Black. Com. 
11, (w. 3,) 247. 2 Kent, 263, 268, 276, 173, 263, 4 0.372, 1 
Bac. Abr. 368. Schley Dig. 40, 46, 427. 7 Ga. Rep. 92. 1 
Kent, 391, °2. 19 Wend. 659. 








T. W. Goopz, for defendants in error, cited the following au- 
thorities : 


2 Kent. 176. 1 Bil..Com. 459,91, 41, (note 3,) 125. 2 Peters, 
317, 318. 5 Ga. Rep. 201. 4 Ga. Rep. 47. 2 Black. Com. 10, 
12, 493, 494, 201. 


By the Court.—Lumpxin, J. delivering the opinion. 


Alpheus Beall having departed this life, intestate, in July, 
1848, administration was granted on his estate, to his widow and 
relict, Mary C. Beall. In September, 1849, Wm. H. Beall and 
Elisha H. Beall filed their bill against the said Mary C. in the 
Superior Court of Upson County—claiming, as the children and 
distributees of the intestate, two-thirds of his estate. It is ad- 
mitted that the complainants were born out of lawful wedlock ; 


and their right to the property depends upon an Act of the Le- - 


gislature, passed in 1843, and which is set forth in the record. 
By it, the-names of sundry persons, in no way connected with 
each other, are changed, and they are respectively legitimated to 
their reputed parents. 

The first section is in these words: “ Be tt enacted by the Sen- 
ate and House of Representatives in General Assembly met, and it 
ts hereby enacted, by the authority of the same, That the name of 
William Hiram Padgett, of the County of Muscogee, be changed 
to the name of William Hiram Beall; and that the name of 
Elisha Harvey Padgett, of said County,.be changed to that of 
Elisha Harvey Beall ; and that they be legitimatised, and known 
as the legitimate children of Alpheus Beall, of Upson County— 
their reputed father—and fully capable of inheriting real and per- 
sonal estate of the said Alpheus Beall, by virtue of the Statute of 
Distributions of this State, and entitled to all the privileges which 
they would have been, had they been born in lawful wedlock.” 
Pamphlet Laws, p. 176, A. D. 1843. 

But for the zeal and ability with which the coniplaieenitie’ right 
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to recover has been resisted, it would not have occurred to the 
Court that there was any serious difficulty in.this case. As it is, 
the argument which has been pressed with so much earnestness, 
shall receive, as it deserves, the most patient and respectful .con- 
sideration, at our hands. 

[1.] We are met upon the threshold of this. discussion, -with a 
broad negation of the power of the Legislature to pass laws for 
the legitimation of bastards. It is the first time I ever heard this 
power doubted. 

Judge Blackstone says, that a bastard may be meie legitimate 
and capable of inheriting, by the transcendant power of an act of 
Parliament, and not otherwise. 1 Bl. Com. 369. 

Has the Legislature of Georgia the same power over this sub- 
ject, which is possessed by the British Parliament ? 

This inquiry leads, necessarily, to an examination of the rela- 
tive powers possessed by the British Parliament and our State 
Legislature, and.the foundations upon which they respectively 
rest. 

[2.] In Great Britain, the theory of Government is, that the 
sovereignty of the nation resides in the Parliament—consisting 
of King, Lords. and Commons. By gradual and immemorial. 
usurpations, it has been completely wrested from the people, 
Hence it is, that English writers speak familiarly of the omnipo- 
tence of the Parliament. But the order of. things here is exactly 
the reverse of this: the supreme power resides in the people. 
There, the government is master of the people ; here, the people 
are masters of the government. 

[3.] And notwithstanding we hear so much of the British Con- 
stitution—celebrated, as it has been, in the most sublime and 
elaborate strains—by poets, orators, lawyers and statesmen—as“a 
noble fabric, raised by the labor of so many centuries, repaired at 
the expense of so many millions, and cemented by such a profu- 
sion of blood—a fabric that has resisted the efforts of so many 
races of giants’”—no such thing as a constitution—properly so 
called—exists in that kingdom. Like their Common Law, there 
is no record, ¢ writing, of its provisions. The sphere of the 
various departments of the Government—legislative, judicial and 
executive—is not accurately defined—the orbit of each clearly 
delineated—their respective powers and duties known and as- 
signed. Their Constitution, instead of being the controller and 
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guide, isthe creature and the dependant of the Parliament. The 
omnipotent authority of the Parliament, instead of the Constitution, 
is the dernier resort to which recourse is had, in times and in doc- 
trines:‘of uncommon difficulty and importance; and its power is 
absolute and uncontrollable, inasmuch as it may alter or change 
the Constitution itself—such as it is—at pleasure. 

But here, we have written Constitutions, both in the Federal 
Government and the individual States; and these written Consti- 
tutions are the acts of the people, and not of the Government, In 
these, their sovercign will is embodied—and by these, the powers 
of Government are respectively distributed into three distinct 
and co-ordinate branches—viz. the legislative, the executive, and 
the judiciary—all of which are equally bound by duty to their 
constituents, the people. : 

[4.} What power, then, have the people of Georgia delegated, 
in the Constitution, to the Legislature, which enacted the Statute 
under which William H. and Elisha H. Beall claim? The grant 
is exceedingly broad: “The General Assembly shall have power 
to make all laws and ordinances which they shall deem necessary 
and proper, for the good of the State, which shall not be repug- 
nant to the Coustitution.” Aré. 1, §22, Prince, 905. 

While I utterly repudiate the opinion of Mr. Jefferson, “ that 
the ordinary Legislature may alter the Constitution itself,” (Notes 
on Virginia, p. 215,) (except inthe mode which the people them- 
selves may prescribe in that instrument—(see Art. 4, §15, Prince, 
913,)—for this, indeed, would be to clothe republican ‘Legislatures 
with the omnipotence attributed to the British Parliament)—yet, I 
ask, is it not manifest, that ail acts of the Legislature are valid, 
which do not violate, infringe or impair the Federal Constitution, 
the laws of the United States, made pursuant thereto, any treaty 
made under the authority of the United States, and the Constitu- 
tion of this State ? | 

[5.] And will not such laws be binding upon any other branch 
of the Federal or State Government, as well as upon any indi- 
vidual citizen ? 

If itis not so, then the idea that the people are sovereign, in this 
State, isa vain phantom. Ifthe Executive or Judiciary refuse 
to execute, in good faith, the will of the people, as constitutionally 
expressed in the Acts of the Legislature, passed in subordination 
to the Constitution, then, indeed, is the foundation of public tran- 
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quility, as well as of popular institutions, sapped and undermined. 
For myself, I must disclaim all such right. The Legislature may 
pass laws the most absurd and unreasonable—if it be not disre- 
spectful to suppose such a thing—=still, if they be constitutional, 
the people have made them the sole and exclusive judges, whether 
or not they are “ for the good of the State.” ‘The Judges are not 
at liberty to reject them; the Executive is bound to observe and 
enforce them. “The best laws,” says Vattel, “ are useless, if 
they are not religiously observed. The people,” continues this 
writer, “ ought to watch very attentively, in orderto render them 
equally respected, by those who govern and by the people destined 
to obey. To disregard the-laws of a State, is a capital crime 
against society; and if those guilty of it are invested with author- 
ity, they add to this crime a perfidious abuse of the power with 
which they are clothed.” - Vattel’s Law of Nations, 5, 1, 3, 
art. 30. . 

Our conclusion, therefore, is, that the General Assembly had 
the power to pass this Act. It is one which has been exercised 
ever since the organization of the State Government, and one 
which is habitually practised by every State Legislature in the 
Union. See Grifith’s Annual Law Register, title, Bastards, and 
Statutes of Georgia, passim. 

[6.] But itis argued that this Act 2s unconstitutional. If this 
be clearly so, then, notwithstanding it may be true, as asserted in 
the Federalist, that “the Judiciary is, beyond comparison, the 
weakest of the three departments of power—that it can never at- 
tack, with success, either of the other two, and all possible care 
is requisite to enable it to defend itself against their attacks” —( No. 
78)—or, in the language-of Montesquieu, “ of the three powers— 
the legislative, executive, and the judiciary—the judiciary is 
next to nothing” —( Spirit of Laws, vol. 1, p. 186)—still, I repeat, 
if this Act is. a plain and palpable violation of the Constitution, 
this Court has the power, and it becomes its imperative duty, to 
declare it so. Nor is thé power of passing upon the constitu- 
tionality of a State Statute, restricted to this branch of the Judi- 
ciary. -It necessarily belongs to every grade of magistracy—from 
the highest to the lowest ;- nay, municipal corporations, when ex- 
ercising judicial functions, are vested primarily with this power. 
Indiana &c. Turnpike vs. Phillips, 2 Penasyl. 184. Moore vs. 
Houston, 3 S. & R.169. People vs. Foot, 19 Johns. 58. - Ex parte 
VOL, vil, 28 
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McColium,1 Cowen, 550. Vanuxem vs. Hoglehersts, 1 South. 192, 
Olden vs, Hallet, 2 South. 466. Whittington vs, Polk, 1 Har. § 
J. 236. Norris vs. Trustees of Abingdon Academy, 7 Gill. & 
Johns. 7. Crane vs. McGinnis, 1 Gill. & Johns. 463. Derby 
Turnpike Company vs. Parks, 10 Conn. 522. Goshen vs. Stoning. 
ton, 4 Conn. 225. Hill vs. Sunderland, 3 Vermt. 507. Starr vs, 
Robinson, 1 Chip. 257. Dupy vs. McKinnie, 1 Chip. 237. Stan- 
iford vs. Barry, 1 Ask. 314. Woart vs. Winnick, 3 N. Hamp. 
473. Dow'vs. Norris, 4. N. Hamp. 16. Piscataqua Bridge'vs. 
WV. H. Bridge et al. 7 N. Hamp. 65, 66. Lunt’s Case, 6 Greeal. 
412. Bowdoinham vs. Richmond, 6 Greenl.112. Lewis vs. Webb, 
3 Green]. 326. Durham vs. Lewiston, 4 Greenl. 140. 2 Peters, 
522. 12 Wheat. 270. 3 Dall. 386. 2 Dall. 309, 4 Dail, 18, 
6 Cranch, 128. Charls.175. 18.235. _Walker,146. 1 Black, 
206: 1 Breese, '70, 209. 2 Porter, 302. 1 Marsh. 290. 2 Litt. 








90. 4 Monroe, 43. 5 Hayw. 271. Cooke, 217. 4 Yerg. 202, 


9 Ib, 490. 3 Desauss. 476, 1 McCord, 238. Harp. 385. 1 
Hayw, 28. 1 Murp. 58, 6-Rand. 245. 1 Va. Oases, 20. 1 
Binn. 419. 2 Yeates, 493. 5 Binn,355. 11 Mass. R. 396, 13 
Pick. 60. 15 Mass. R.407. 7 Pick. 466. 

The right here asserted, is a. necessary attribute of every 
Court in the country, as will appear from the fact, that if there_ 
happens to be an irreconcilable variance between the Constity- 
tion-—which is the fundamental law—and a particulur Act pro: 
ceeding from the legislative body, that which has the superior 
obligation and yalidity, ought, of course, to be preferred; in 
other words, the Constitution ought to be preferred to the 
Statute—the intention of the people, to the intention of their 
agents, Nor does this conclusion, as is shown.in the work first 
above cited, by any means suppose a superiority of the judicial 
to the legislative power, It anly supposes that the power of the 
people is superior to both, and that where the will of the Legis- 
lature, declared in Statutes, stands in opposition to that of the 
people, declared in the Constitution, the Judges ought to be go- 
verned by the datter, rather than the former. They ought to reg- 
ulate their decisions by the fundamental laws, rather than those 
which are not fundamental. If two Statutes clash, the Courts 
decide that the last in order of time shall control; and if the will 
of the original and superior authority interferes: with that of the 
derivative and inferior, nature and reason alike teach, that the 
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latter must yield; and, accordingly, that it will be the duty of 
every judicial tribunal in the land, to adhere to the Constitution; 
and disregard a particular ‘Statute that contravenes it, _ 

The following apposite remarks are from Mr. James Wiléon, 
formerly one of the Associate Justices of the Supreme Court of 
the United States : 

“In this country, the legislative authority is subjected t6 the 
control arising from the Constitution, From the Constitutiofi; 
the legislative department, as well as every other part of the Go- 
yernment, derives its power; by the Constitution, the législative, 
as well as every other department, must be directed ; of the Con- 
stitution, no alteration by the Legislature can be made or aus 
thorized. In our systems of jurisprudence, these positions ap- 
pear to be incontrovertible. The Constitution is the supreme 
law of the land. To that supreme law, every other power must 
be inferior and subordinate. 

“ Now, let us suppose, that the Legislature should pass an Act 
manifestly repugnant to some part of the Constitution; and that 
the operation and validity of both should conie régiilarly in ques- 
tion, before any Court. The business and design of the judicial 
power is, to administer justice, according to the law of the land. 
According to two contradictory rules, justice, in the naturé of 
things, cannot possibly be administered. One of them must, of 
necessity, give place to the other. Both, according to our suppo- 
sition, come regularly before the Court, for its decision on their 
operation and validity. It is the right, and it is the duty, of the 
Court, to decide upon them. Its decision must be made, for jus- 
tice must be administered, according to the law of the land. 
When the question occurs—What is the law of the land !—it 
must also decide this question. In what manner is this question 
to be decided ? The answer seems to be a very easy oné. The 
supreme power has given one rule—a subordinate power has 
given a contradictory rule; the former is the law of the land ; 
as a necessary consequence, the latter is void, and has no ope« 
ration, 

« This is the necessary result of the distribution of power, made 
by the Constitution, between the Legislature and the judicial de- 
partments. The same Constitution is the supreme law to both. 
If that Constitution-be infringed by one, it is no reason that the 
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infringement should be abetted, though it is a strong reason that 
it should be discountenanced and declared void by the other, 

“ The effects of this salutary regulation, necessarily resulting 
from the Constitution, are great and illustrious. In consequence 
of it, the bounds of the legislative power—a power the most apt 
to overleap its bounds—are not only distinctly marked in the 
system itself, but effectual and permanent provision is made, that 
every transgression of those bounds shall be adjudged and ren- 
dered vain and fruitless. What a noble guard agzainst legislative 
despotism ! 

“ This regulation is far from throwing any disparagement upon 
the legislative department. It does not confer upon the judiciary 
a power, superior in its general nature, to that of the Legislature; 
but it confers upon \it, in particular instances, and for particular 
purposes, the power of declaring and enforcing the superior 








' powers of the Constitution—the supreme law of the land. 


“ This regulation, when considered properly, is viewed in a fa- 
vorable light by the Legislature itself: «It has been objected,’ 
said Mr. Boudinot, a learned and distinguished member of Con- 
gress, ‘that by adopting the bill before us, we expose the measure 
to be considered and defeated by the Judiciary, which may ad- 
judge it to be contrary to the Constitution, and therefore void, 
and not lend their aid to carry it into execution. This gives me 
ho uneasiness. Iam so far from controverting this right in the 
Judiciary, that it is mry boast and my confidence. It leads mé to 
greater decision on all subjects of a constitutional nature, when I 
reflect, that if, from inattention, want of precision, or any other 
defect, I should do wrong, there is a power in the Government 
which can constitutionally prevent the operation of a wrong mea- 
sure from affecting my constituents. I am legislating for a na- 
tion; and for thousands yet unborn; and it isthe glory of the 
Constitution, that there is a remedy for the failures even of the 
Legislature itself’ ”’ . Wilson’s Lectures on Law, 1 vol. 460, ’1, 
 & *g. . ‘ 

I could multiply quotations to the same effect, to any extent, 
from Judge Tucker, in his Appendix to Blackstone—Mr. Justice 
‘Woodbury, in Merrill vs. Sherburne, 1 N. Hamp. Rep. 199—and 
many others of the ablest and soundest constitutional jurists and 
statesmen-that have adorned our country. ‘But these, I hope, will 
suffice to place this delicate and imgortant principle in its true 
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and proper light. Assuming, then, that it is both our right and 
duty, to pronounce this Act void, provided it manifestly. appears 
to be unconstitutional, we ask, wherein is it obnoxious to this ob- 
jection ? 

[7.] We fully recognize the principle insisted upon with -so 
much earnestness, by counsel for the plaintiff in error—that the 
property of Alpheus Beall cannot be taken from him and given 
to another, without his consent and against his will; and that his 
right to it consists not only in its enjoyment during his life, but to 
its future disposition, after his death. But we respectfully sub- 
mit, that this is. not the. question presented for our adjudication. 
For, conceding that the assent of Alpheus Beall was necessary, 
constitutionally, to the efficacy of this Act—or, as a condition pre- 
cedent to its taking effect—still, a becoming respect for the other 
two co-ordinate departments of the Government, would compel 
us to presume that such assent was given. 

[8.] And this legal presumption is greatly strengthened, in the 
present case, from the fact, that Alpheus Beall lived five years 
after this Statute was passed, and took no steps, so far as we are 
informed from the evidence before us, to defeat it, either by at- 
tacking it directly for fraud in its procurement, or making such 
testamentary disposition of his estate, as would counteract. or 
thwart its provisions, Again, the general rule, now universally 
adopted by the Courts, of inferring consent to an Act like this, is 
the more justifiable in this State, where. all Acts and Ordinances 
are held and made public laws; and the several Courts of Law 
and Equity in this State, (@ fortiori, individuals?) are bound to 
notice them assuch. Prince, 215. 

[9.] Indeed, the Supreme Court of North Carolina have inti- 
mated, that the Legislature have the power to enact such a law 
as this, without the consent of the reputed father, express or im- 
plied. Chief Justice Ruffin, in Perry et al. vs. Newsom, (1 Ire- 
dell’s Eq. Rep: 28;) says, ‘We do not mean to say, positively, 
that the Legislature cannot make one who is out of the line of 
descents, succeed to an ancestor, instead of him who would be 
heir according to the general law. Perhaps, if the power of dis- 
position by the ancestor in his lifetime, be not restricted, and as 
the law gives the capacity to inherit, it may not be beyond the 
power of the Legislature, by even a private law, passed before 








eS 


ae al RC a ATO aR eal ie ae NR ik eA aE cake? DE Ahan st, va edie Ae ven. SUL , : ‘ 
ihe oe - - ee ee | —_— ee o Se i ahs F . aii i ay ie as i: q + mm ite 4 il bot > 
K , : . ata) ie ; te eh si Rad Baia ea a a ed hea) sesh his “4 
'F-? ‘ ee 2 ’ 





229 SUPREME COURT OF GEORGIA. 
Beall and others vs. Bealls. 








the death of the owner, to annul the capacity of one person to 
succeed, and confer it on another.” — 

I should ‘seriously question thé power of the Legislature to 
pass a private Act,’changing the law of descent, as it respects 
Ofie individual of the’ community, without his consent, when it 
left all the rest of the citizens of the State unmolested by its ope- 
ration. Stich an Act, in my humble judgment, to be yalid, must 
bé on petition of the party, or by his consent, express or implied. 
The Constitution, it is admitted, authorizes the Legislature to 


pass all laws; but one of the essential elements of Jaw is, it must 


be general—a rule prescribed for the civil conduct of the whole 
community, and not a transient order from a superior, to or con- 
cerning a particular person. 1 Bl. Com. 44. Under our institu- 
tions; all men are considered as equal, and the same laws should 
apply alike to all. If it be fit and proper that one individual's 
property should descend in particular way, then it is equally so, 
that every other individual’s should descend the same way. © This 
is the very genius and spirit of our system; and were the Legis- 
lature to single out an individual and declare, that, dying intestate 
and wanting‘lineal descendants, his wncles, instead of his cousins, 
should inherit his estate, but that in every other case the cousins 


should be-the next collateral heirs, we should be strongly inclin- 


ed to ‘hold, that this was not Jaw, for the reason already assigned. 
[10:] Here, however, this objection does not exist; for we 
hold, that as‘to the facts in this case, every Court must receive 
them as importing verity, to the same extent that the reeords of 
the Court are evidence to the Legislature, or another Court, of 
the matters of fact transacted in the Court, and of which the re- 
cord is the memorial; and although not conclusive, they are to be 
treated as true, until the contrary appear. 4 Dev. L. Rep. 110, 
Drake et al.vs. Drake et al. Iam equally clear, however, that 


- such an Act may be relieved against, upon the ground of false 


suggestion and fraud. This is the ‘doctrine, undoubtedly, of the 
English Courts, as to a, Acts of Parliament, Sanrgmp 
its plenary powers. 

[11.] So much, then, as to the interest of Alpheus Beall, him- 
self, in his property, present and prospective. It is argued, how- 
ever, that the marital rights of his wife attached, and that these 
cannot be curtailed by this Act, without her consent. Nemo est 
heres viventis—no one can be heir dtring the life of his ancestor— 
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is the familiar maxim of the Common Law. Co. Litt, 22, d, 
“ By law,” says Mr. Broom, in his comments upon this maxim, 
“no inheritance can vest, nor can any. person be the actyal, com- 
plete heir of another, till the ancestor is previously dead ; before 
the happening of this event, he is called heir apparent, or heir 
presumptive ; and his claim must necessarily be to an estate 
which remained in. the ancestor, at the time of his death, and of 
which he has made no testamentary disposition; so that it is sub- 
ject to be defeated, by the superior title ofan alienee in: the an- 
cestor’s lifetime, or of a devisee under his will.” Broom’s L. M, 
223. 2 Bl. Com. by Stewart, 231. Co. Litt.8,a. 1 Steph. Com, 
358. 

[12.] If, then, Alpheus Beall could, by deed or will, in his life- 
time, have deprived: his wife of the. whole of his estate, except 
dower, is it not clear, that he could procure.an Act of the Legiss 
lature to be passed, which would limit her to one-third of it, dy 
descent, after his death ? 

[13.] Again, this Statute is attacked upon the high and lofty 
principles of honor and morality ; and authority is_not.wanting 
for this notion. Lord C. B. Gilbert places the exclusion of base 
tards from the feudal succession, upon this ground ; “ The Lords,” 
says he, “ would not be served by any persons that had that stain 
on their legitimation, nor suffer such immoralities in their severa] 
clans.” Gilbert on Tenures, 17, Heineccius,in his Dissertation de 
Levis Note Macula, states that they are excluded from the in- 
heritance in Germany, and bear the mark of disgrace—semper 
levi nota adspersi fuisse videntur ; and the writer bestows a highly 
wrought eulogium upon this branch of Germanic jurisprudence, 

Our answer to. this position, however, is, that the people of 
Georgia, in their written Constitution, have seen fit to intrust the 
General Assembly, and not the Judiciary, with the discretion..of 
determining whether or. not this kind of legislation is promotive 
of the public morality, ar, in other words, is “‘ for the good of the 
State ;” and should we, as we have been’ so solemnly and elo- 
quently urged to do, assume jurisdiction over a subject that, in 
the distribution of power, has been committed to another depart- 
ment of the Government, the question might well be propounded 
to us, which was addressed to Moses, by the Hebrew, “ who 
made thee a judge” in this matter? And I apprehend, we should 
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find it greatly more difficult to return a satisfactory answer, than 
did the divinely-called and commissioned leader of the Israelites, 

‘[14.] But'were it otherwise—were this an open question, to 
be settled by the Courts, instead of the Legislature, much might 
be’ said’in favor of the policy pursued by the reputed father of 
these complainants; for, while on the one hand, too-much coun- 
tenance ought not to be given to the indulgence of criminal de- 
sire, Ot encouragement to the increase of spurious offspring, still 
that policy may well be doubted, which would reject all provision 
made for thildren thus unfortunately circumstanced, and suffer 
them to be cast, naked and déstitute, upon the world. In the case 
of the Marchioness of Annandale vs. Anne Harris, (2 P. Wms. R. 
432,) where the Marquis of Annandale, in his lifetime, had ‘un- 
lawful familiarities with Anne Harris, who was before a modest 
woman, but the Marquis seduced her, and had ‘a child by her, 
and gave a bond to her for the payment of £2000, within a year 
after his death, for her use and benefit, as well as that of the 
child, and ‘his widow having brought her bill in Equity, to be re- 
lieved against the deed, as gained upon unlawful and wicked con- 
sideration, Lord Chancellor King said, “If a man does mislead 
an innocent woman, it is both reason and justice, he should make 
her a reparation ; but this case ts stronger in respect of the innocent - 
child, whom the father has occasioned to be brought into the world 
in this shameful manner, and for whom, in justice, he ought to pro- 
vide.” And Chancellor Kent, in referring to this language, 
speaks of it as “ much more conformable to justice and humat- 
ity,” than some of the “ard” decisions which had preceded it. 
2 Kent’s Com. 217. ; 

In Beachcroft vs. Beacheroft,(1 Mad. Rep. 430,) the testator 
died a bachelor, leaving five natural children by an East Indian 
woman. He bequeathed, by his will, £5000 to each of his chil- 
dren, and 6000 Sicca' rupees to the mother of his children. There 
was ho other description of the legatees in the will, It was. al- 
lowed to be proved, dehors the will, that the testator had recog- 
nized them as his children, and had sent three of them to Eng- 
land for an education. The legacies were decreed to them. 

The point in Gardner vs. Heyer, (2 Paige, 11,) was, whether 
the four natural children of the testator—one son and three 
daughters—should take as legatees under his will? And Chan- 
cellor Walworth thus expresses himself, “If there is not some 
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unbending rule of law, which makes it the duty of the Court to 
punish the innocent and unoffending offspring for the sins of their 
parents, I do not see how these legatees can be deprived of the 
property which was intended to be given them by the testator.” 

{15.] The Legislature of Virginia, in 1785, passed an Aet, 
which is now incorporated in the Revised Code of that State, and 
which has been adopted in a large portion of the Union, recog- 
nizing the rule of the Civil Law, in opposition tothe Canon and 
Common Law, namely: that ante-nuptial children are legitimated 
by subsequent marriage, and the acknowledgment of the children 
by the father. 

A question arose, under the Virginia Act, in Stones vs. Keeling, 
(note to Rice vs. Efford, 3 Hen. 5 Munf. 228,) when the Court 
seemed to think, that dlegitimacy was to be viewed very differ- 
ently, where matters of property and succession were concerned, than 
in criminal prosecutions; and that, notwithstanding any legal bar, 
the law ought, in the former case, to receive the most liberal 
construction, “it being undoubtedly the design of the Legislature 
to establish the most liberal and extensive rules of succession to 
estates, in favor of all in whose favor the intestate himself, had he 
made a will, might have been supposed to be influenced; and 
here, there can be no doubt, had he died ¢estate, that these (natu- 
ral) daughters would have been the first objects of his care.” 

[16.] I ask, can there be a doubt, but that if Alpheus Beall had 
died ¢estate, that he would have preferred that two-thirds of his 
estate should have gone to these complainants, who, although il- 
legitimate, are, nevertheless, descended from his loins—bone of 
his bone, and flesh of his flesh—than that the whole should, 
through right of inheritance, or by will from his widow, have 
passed over to her next of kin, who are strangers to his blood ? 
If this be so, then this Statute should receive the most beneficial 
construction in behalf of these complainants. 2 Fond. 124. 

Tam fully warranted in this assertion, by the facts set forth in 
the following extract from the complainants’ bill, and which, by 
the demurrer, are admitted to be true: 

“And your orators charge, that sometime before the death of 
said Alpheus Beall, (near twelve months,) he wrote a letter to 
Frederick Beall, his brother, at Lumpkin, Stewart County, to 
come and see him; that said Frederick did come to Thomaston, 
in pursuance of the request, and when the said Alpheus Beall met 
VOL. vir 29 
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his brother, and took him by the hand and cried like a child, and 
after becoming calm and composed, he told Frederick, that he 
had sent for him to write his will, and wanted to bequeath to his 
said wife, Mary C. Beall, what property she brought with her, at 
the marriage, (a negro woman, Sukey, and some‘other articles of 
not much value,) to his wife, absolutely, and that all of his own 
property, raised and realized by his own efforts and industry, he 
wished disposed of so as to give a-lifetime estate-of one-third to 
his wife, the remainder to your orators, forever, share and share 
alike, and the third given his wife for life, to revert back, at her 
death, and go to, and become the property of, your orators, for- 
ever, in equal proportions ; that said Frederick Bealladvised him 
to make no will, but leave the matter where the law. would take 
it, and distribute one-third to the wife, the other. two-thirds to 
your orators, absolutely, to which said Alpheus Beall consented 
reluctantly. 

Your orators charge, that Frederick Beall is now deceased; 
but your orators charge, that all these things that passed between 
said.Alpheus Beall and his said brother, were known to said 
Mary C, Beall.” 

{17.] Judge Tucker, in delivering the opinion of the Court in 
Sleigh vs. Shider, (5 Cali’s Rep. 439,) speaks of a similar law to 
that which. we are considering, as having done all it could “to — 
protect and provide for the innocent offspring of indiscreet pa- 
rents.” | 

. Inthe case of. Pratt's. Lessee vs. Flamer et al. (5 Har. §& Johus. 
10,) the Court say, “ Where can be the justice or policy in pun- 
ishing the innocent offspring for the criminal, illegitimate inter- 
course between their parents? Their situation is deplorable 
enough, without being deprived of the pecuniary aid of those 
who brought them, disgracefully, into existence. It is difficult 
to discern what principle of policy it is, that will enable the fa- 
ther of illegitimate born children, to provide for those who have 
liyed long enough to acquire a reputed name, that will exclude 
him from making provision for the child that is unborn, and who, 
when it comes into existence, will stand more in need of his assis- 
tance. .Let the policy of the English Courts have been what it 
might in the reign of Elizabeth, it has long ceased to be the policy 
of Maryland, to have natural children unprovided for ; on the 
contrary, the subsequent marriage of the. parents, legitimates the 
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prior born children; and if the father is so unnatural, as to leave 
the child unprovided for, he canbe forced to do his duty, and 
compelled to take care of his offspring, although illegitimate,” 

These quotations will suffice to show, that Courts and Judges 
distinguished for their ability, have regarded bastards as having 
strong claims to equitable protection; on the other hand, it is 
due to candor to state, that there are cases where Courts have 
withheld from them every favorable intendment which the latoful 
heir would have been entitled to, as of course. 

[18.] It cannot, I think, however, have escaped the most care+ 
less observer, that there is a remarkable tendency to relaxation in 
the law, every where, in behalf of illegitimate children—to 
look to the Penal Code, and to the guilty parties, for the punish- 
ment and prohibition of fornication and adultery, and not to visit 
the vengeance of the law upon those who are really innocent, 
notwithstanding they have to trace their birth to a source which 
is justly deemed criminal, by law and by religion, and ‘to ‘hold, 
that the law will not interpose to deny to those, who have been 
the authors of this misfortune, to repair it, as far as they can, by 
gift, will or legislative enactment. 

[19.] Lastly, it is contended, that this Statute is unconstitutional, 
because it is a judicial Act. The 1st section of the 1st article of 
the Constitution of the State, declares, that “ The legislative, ex- 
ecutive and judiciary departments of the Government, shall be 
distinct, and each department shall be confided to a separate body 
of magistracy; and no person, or collection of persons, being of 
one of these departments, shall exercise any power properly at- 
tached to either of the others, except in the instances therein 
expressly permitted.” Prince, 902. 

The separation of the three powers of the Government is not 
as total as the terms of this article would seem to imply. 

[20.] Whether the sanction of the Executive is necessary to an 
Act, before it can become a law, I think somewhat doubtful, un- 
der the Constitution. It is certain, however, that he can, by his 
veto, arrest an Act, unless passed by two-thirds of each branch of 
the Legislature. The Executive, then, may be said to’ be wnited 
with the Legislature in the passage of laws. The Judiciary is 
dependent on the Legislature, for the erection of Courts; for the 
apportionment of jurisdiction; for appointment to office; for 
compensation, arid removal by impeachment. The Executive is 
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dependent on the Legislature for salary ; for election, in the second 
instance; and removal by impeachment. This connection. and 
dependence was intended to teach and inculcate kindness and 
forbearance—as each are, in some degree, checks upon the other. 

[21.] The Constitution might have conferred upon any one or 
more of these departments, powers which, in their nature, would 
more’appropriately belong to another; and it has done this in 
one striking instance, viz: in making it the business of the Legis- 
lature to originate and try all impeachments of public officers. 
This is, to all intents and purposes, a judicial proceeding. 

[22.] Inthe absence of any specific grant, the power to legiti- 
mate’bastard children, and to change the rules of descent, would 
devolye, necessarily, upon the law-making power. It may.be 
transferred, by the Legislature, to the Judiciary, as it has been 
done in North Carolina; still it belongs, original/y and appropri- 
ately, tothe Legislature. 

[23.] We entertain no doubt, that this Act is parely of a legis- 
lative character, one not prohibited by: the Constitution, and 
which should be supported and construed favorably by the 
Courts. 

[24.} And I gladly avail myself of this opportunity of disclaim. 
ing all undue sensitiveness or petty jealousy toward the other 
co-ordinate departments of the Government. I consider all 
equally patriotic, honorable and useful. It is natural, though 
much to be lamented, that jealousies should arise between them, 
as tothe discharge of their respective duties. These should not 
be readily entertained, and each should divest themselves of 
every feeling, save that of devotion to the public good. En- 
croachments should not be suspected where none were intended ; 
and should it ever become our unpleasant task to do, what we 
are here importuned to do, namely, set aside a Statute on account 
of its unconstitutionality, we have an abiding confidence in the 
liberality of the Legislature, that they will do us the credit to be- 
lieve, that. we acted only in obedience to the sternest convictions 
of duty. 

[25.] In measures exclusively of a political, legislative or exec- 
utive character—as the supreme authority, as to these, belongs to 
the legislative and executive departments—we shall always refuse, 
as we now do, to re-examine them here. Their mode of exe- 
cuting these powers, can never properly become the subject of 
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inquiry and investigation, before this or any other.tribunal. In 
such cases, the remedy for any ‘real or supposed abuse, is solely 
by an appeal to the people, at the elections.. 

[26.] But were this or any other question of a different nature, 
and capable of judicial inquiry and decision, then it would ad- 
mit of a very different consideration—the action of either of 
the other departments, whether legislative or executive, being 
capable, in its own nature, of being brought to a judicial. test, is 
subject to judicial revision. It is, in all. such cases,.as we con- 
ceive, that the judicial authority is the final and common arbiter, 
provided by the Constitution itself, and to whose decisions all 
others are subordinate. 1 Story on the Constitution, 345, ’6, 7. 

“It was well known and considered,” says Mr. Woodbury, in 
the New Hampshire case already cited, that “ in the distinct and 
separate existence of the judicial power, consists one main pre- 
servative of public liberty. 1 Bl. Com. 269. That, indeed, there 
is no liberty, if the power of judging be not separated from the 
legislative and executive powers.. Montesquieu, b. 11, ch. 6. In 
other words, that the union of these two powers is tyranny. 7 
Johns. Rep.508. Or, as Mr. Madison observes, may justly be 
pronounced the very definition of tyranny. Fed. no. 47. Or, in 
the language of Mr. Jefferson, is precisely the definition of des- 
potic government. .-Notes on Virginia, 195.” 

If the usurpation of judicial power by the other departments, 
is thus pointedly denounced and rebuked by the friends of free 
government, we will endeavor cautiously to abstain. from any 

usurpation on our part. 

Weare, therefore, of the opinion, that the judgment rendered 
in the Superior Court ought to be affirmed. 

Per Curiam.—Judgment affirmed. 
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No. 38.—James pene, plaintift 4 in error, vs. Tue State, ex. v. rel 
Joun: H, Lowe, defendant. 


[1.] Where a judgment of ouster had- been awarded-against P, on -a quo war- 
_ranto, who claimed to hold the office of; Clerk of the Court.of Ordinary, 
a under an election made in January, 1849, and subsequent to the judgment of 
ouster, P was again elected to the same office by the Justices of the Inferior 
Court, and exercised the duties of the office under the new appointment 
extlusively: Held, that’P, in exercising the duties of the office exclusively 
under his new appointment, was not in contempt of the judgment of the 
Court, on the quo warranto, removing him from the office, under the first 
appointment—the new appointment not having been declared invalid by 
any appropriate judicial proceedings, instituted for that purpose. 


Motion, in Henry Superior Court. Decided by Judge Frors, 
October Term, 1849. 


For the facts, see the decision of the Court. 
S. T. Baszey, for plaintiff in error, cited— 


1 Cranch, 137. 2 Nott § McC.'356.. 1 Chit. R.709. Prince's 
Digest, 214, 241, 245. 11 Mass. 125, 339. Hotchkiss, 75, 689, 
690. 20 Pick.484. 4 Bur. 1964, 2022. Cole on Crime, §v. 114, 
163, 164. 1 Dowl. & Ry. 426. 3 Bl. Com. 262. 2 Strange, 819, 
1196. 3 Yeates, 314. 5 Ad. & El. 584. Watk. Dig. 15, 415, 
425, 475, 492. — 


Doyat & Notan, for defendant in error, cited— 


2 Wheat. Selw. 1187, ’8,’9. 3 Porter,356. 1 Blackford, 166. 
2 Cond. Rep. U.S. 407. 7 Wheat. 38. 9 John. R. 396. 4 Ib. 
317. 6 16.337. 5 Wheat. 144. Charlton’s Rep. 136, 315. 2 
Greenl. 165. Trial of Smith and Ogden,73. 1 Burr’s Trial, 
352. 1 Breese, 266. 2 Virginia Cases, 408. 1 Kent, 300, note b. 
8 Cowen, 279. 7 Cranch,32. 13 Wend. 662. Coxe, 287. 


By the Court—Warner, J. delivering the opinion. 


[t] From the record in this case it appears, that an informa- 
tion, in the ature of a guo warranto, was filed at the instance of 
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John H. Lowe, against James Pyron, requiring the latter to show 
by what authority he claimed to exercise the duties of the office 
of Clerk of the Court of Ordinary of Henry County. John H. 
Lowe, in his petition for the quo warranto, alleges, that he was 
duly elected.Clerk of the Court.of Ordinary of.said County, on 
the second Monday in January, 1847, and was re-elected to said 
office on the second Monday in January, 1849. On hearing the 
quo warranto, the Superior Court of Henry County gave judg- 
ment of ouster against Pyron, who claimed to hold the office by 
virtue of an appointment made on the second Monday in Jann- 

ary, 1849. The judgment of ouster-was rendered by the Supe- 
rior Court of Henry County against Pyron,; upon the ground 
that he was not elected according to law. 

To this judgment of ouster on the guo warranto, there was no 
exception taken, as appears from the record, 

The judgment of ouster against Pyron, was rendered at.the 
April Term of Henry Superior Court, 1849. On the 17th day 
of September, thereafter, a rule xist. was granted, requiring Py- 
ron to shaw. cause, at the next October Term of that Court, why 
he should not be attached for contempt of the order and judg- 
ment of the Court, which declared his appointment void, and 
ousted him from his said office of Clerk of the Court of Ordinary, 
The contempt alleged in the rule zisi was, that he had continued 
to exercise the duties of the office, notwithslanding the judg- 
ment of ouster. To this rule nisi, Pyron, the respondent, show- 
ed for cause, that he did, in obedience to the order for his remo- 
val from office, thenceforward cease to exercise any of the duties, 
privileges or immunities of said office of Clerk of the Court of 
Ordinary, until the 20th day of April, 1849, and until his subse- 
quent election to said office by the Justices of the Inferior Court 
of Henry County, and until his due and legal qualification under 
said last election. 

The respondent annexes, as a part of his showing, an order of 
a majority of the Justices of the Inferior Court of Henry County, 
appointing him Clerk of the Court of Ordinary of that County, 
on the 20th day of April, 1849; said order reciting that, the of- 
fice of the Clerk of the Court of Ordinary for Henry County 
had become vacant. The return of the respondent was verified 
by his affidavit, and_ does not appear to have been controverted. 
Upon the hearing the motion, the Court decided, that the respond- 
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‘ent was in direct contempt of the order of the Court, passed at 
the April Term, 1849, removing him from the said office of Clerk 
of the Court of Ordinary ; and it was farther ordered by the 
Court, that Pyron, the respondent, turn over to the Clerk hold- 
ing a commission dated 1847, to wit: John H. Lowe, said office 
of the Court of Ordinary, and all the books and papers apper- 
taining thereto, and that the said Pyron pay the costs of this pro- 
ceeding; and upon his failure to comply with this order, it was 
farther ordered, that an attachment absolute issue against him; 
whereupon Pyron, the respondent, excepted. 

The only question made for our judgment upon this record is, 
whether Pyron, the respondent, was in contempt of the order or 
judgment of the Court, ousting him from his office, held under 
his. first appointment, made on the second Monday in January, 
1849. It does not appear that the judgment of the Superior 
Court of Henry County, upon the quo warranto ousting Pyron 
from office, decided any thing in relation to the validity of the 
election of John H. Lowe, in January, 1849 ; as to that question, 
the record is silent, and we infer, that the Court below did not 
consider that question as decided, from the fact that, in the last 
judgment holding Pyron to be in contempt, the books and papers 
appertaining to the office, are ordered to be turned over to John _ 
H. Lowe, the Clerk holding a commission dated in 1847. 

The judgment of the Court, upon the hearing of the guo war- 
ranto, was, that Pyron be removed from office, upon the ground 
he-was not elected according to law. The only election of ‘Pyron 
to the office of Clerk of the Court of Ordinary of Henry County, 
embraced by this judgment, was the one had on the second Mon- 
day in January, 1849. Thevalidity of no other election of Py- 
ron was in issue before the Court on the hearing of the guo war- 
ranto. 

The-answer of the respondent to the rule nisi explicitly states, 
that in obedience to the order of the Court for his removal from 
office, he did thenceforward cease to exercise any of the duties, 
privileges or immunities of the said office, until the 20th day of 
April, 1849, and until his subsequent election to said office, by the 
Justices of the Court of Ordinary of said County of Henry; 
that pursuant to said /ast election and qualification, under the 
judgment and authority of said Justies of the Inferior Court, so 
appointing him Clerk as aforesaid, he has exercised the duties, 
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privileges and immunities of Clerk of the Court of Ordinary of 
said County, and none other. The respondent’s answer is sup- 
ported by the judgment of a majority of the Justices of the In- 
ferior Court of Henry County, declaring the office vacant, and 
that an election be had for Clerk of the Court of Ordinary, which 
was held, and Pyron, the respondent, declared to have been duly 
elected, was qualified, and gave bond and:security. 

This answer of the respondent does not appear to have been 
controverted, and, in our judgment, he fully purged himself of any 
contempt of the order of the Court on the guo warranto. He 
never exercised the duties of the office of Clerk of the Court of 
Ordinary, under the appointment which the judgment of the 
Court, on the quo warranto, declared to have been illegal, subse- 
quent to the rendition of that judgment, but under a new and 
distinct appointment from that which the Court, by its judgment, 
had vacated upon the hearing of the quo warranto, 

The latter election was, prima facie, valid—the facts necessary 
to authorize an election by the Justices of the Inferior Court ap- 
pearing on the face of the order made therefor. 

By the Act of 1820, it is made the duty of the Justices of the. 
Inferior Court, or a majority of them, when any vacancy happens 
in the office of Clerk of the Court of Ordinary, by death, resig- 
nation or otherwise, to proceed, without delay, to appoint some 
fit and proper person to fill such vacancy. Hotchkiss,690. The 
order of the Inferior Court of Henry County, ordering the elec- 
tion on the 20th April, 1849, recites, that there is a vacancy in the 
office, and that the Court proceed, without delay, to fill such va- 
cancy ; whereupon, Pyron, the respondent, was declared duly 
elected. mee 

It is in virtue of this 7ast election, and under the authority 
thereof, and none other, that the respondent was exercising the 
duties-of the office of Clerk of the Court of Ordinary of Henry 
County; according to the answer of respondent, consequently, 
he was not acting’ under the authority of, or by virtue of the ap- 
pointment made in January, 1849, which the Court, by its judg- 
ment on the gue warranto, declared to have been illegal. The 
election of the 20th April, 1849, was not adjudicated by the 
Court, on the guo warranto—the validity of that election was not 
embraced in that judgment, therefore the exercise of the duties 
of the office of Clerk, under the new appointment, was no con- 
VoL. vil. 30 
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tempt of the judgment of the Court, ousting the respondent from 
office, under the first appointment. Whether the election of 
Lowe, on the second Monday in January, 1849, was a valid elec: 
tion, or whether the election of Pyron, on the 20th April, 1849, 
was a valid election, we express no opinion. We leave those 
questions entirely open, to be determined whenever the proper 
proceedings shall be instituted to inquire into the validity thereof. 
What we now decide is, that according to the uncontroverted an- 
swer of the respondent to the rule nist, calling upon him to show 
cause. why he should not be attached for contempt of the: judg- 
ment of the Court on the gue warranto, he was not in contempt 
of that judgment, by exercising the duties of the office under his 
mew appointment, which has never been judicially declared to 
have been invalid, by any appropriate proceeding for that pur- 
pose. 
Let the judgment of the Court below be reversed, 





No. 39.—Doe, on the demise of Joseru S. Worry et al. plain- 
tiffs in error, vs. Rog, casual ejector, and Joun Hames, tenant, 
defendant, &c. 


[1.] A-sale of lands, under a judgment against an executor, de bonis testa- 
toris, conveys a good title to the purchaser, and the title of the heirs is di- 
vested. 


- Ejectment, in Troup Superior Court. Desisign at Henatne 
Adjourned Term, 1849, by Judge Hint, 


This was ejectment for title, (and mesne profits,) by the heirs at 
law of Thomas Worthy against John Hames, for a lot of land, 
owned by Worthy at his death. 

It was admitted in the bill of exceptions, that Worthy owned 
the land at his death; that it was levied on and sold by virtue of 
afi. fa. vs. his executor and executrix, in the usual form, “to be 
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levied of the goods and chattels, Jands and tenements of said 
Thomas Worthy, to be administered by them.” 

The enly point made was made by plaintiffs, that the title to 
the land of the heirs of Worthy, was not divested by the said 
Sheriff’s sale, which the Court overruled ; whereupon, plaintiff's 
counsel confessed judgment, reserving the right to except to said 
decision, which was then and there done, and thus the case 
comes up. 


Joun L. Srepuens, for plaintiff in error. 
B. H. Hitt and Butt, for defendants. 
By the Court-—Niszet, J. delivering the opinion. 


|1.] The defendant derives title to the land through a judg- 
ment, de bonis testatoris, against the executors of the plaintiff’s 
father. The plaintiff insists, that a sale of land, under such a 
judgment, does not divest the heirs ; because, he says, the title is 
primarily in the heirs; that it does not pass to the executor; and 
although lands are liable to pay debts, yet only secondarily liable 
after the personal estate is exhausted, and only then liable, through 
an order tosell, by the Court of Ordinary. The heirs may, as 
we have held, maintain ejectment against a stranger. Their title, 
though, is in subordination to the right, and, indeed, obligation of 
the representative of the decedent, to appropriate the lands, if 
necessary, to the payment of debts. Lands are assets in Georgia, 
to pay debts, as well as. personalty. Whether an executor oran 
administrator can convey a title, except through an order of the 
Ordinary to sell, would be avery different question—a question 
not made. There is no doubt but that the law, through a judg- 
ment, can sell lands of a. decedent. A judgment de bonis testato- 
ris, binds all the property of the estate, both real and personal. 
Here, as well as in England, the personal estate, if there be no 
express directions in the will about the-_payment of debts, is gen- 
erally first liable. It is the duty of the representative so to apply 
it, andif he fail in this duty, and the real estate is unnecessarily 
sold, under judgment, to pay debts, he may be guilty of a devas- 
tavit.. Here is a valid judgment against the whole estate, ren- 
dered by a Court of competent jurisdiction. If, by neglect, the 
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executors have permitted the judgment to pass, and the heirs are 
wronged by an unnecessary sale of the land, let them look to 
them. The lien of this judgment attached upon the land, and a 
sale under it divested their title. 

Let the judgment of the Court below be affirmed. 





No. 40.—Josern S. Wortuy e¢ al. plaintiffs in error, vs, Sanxy 
T. Jounson et al. defendants. 


[1.] To sustain a bill against the charge of multifariousness, it is not indis- 
pensable that aii the parties should have an interest in all the matters con- 
tained in the suit. It is sufficient, if each party has an interest in some 
matter in the suit, which is common to all, and they are connected with 
others. ’ 

[2.] Creditors and heirs, as.a general rule, can only sue third persons through 
the representative of the estate. The exception is, where there ‘is collu- 
sion, insolvency, unwillingness to collect the assets, when called on, or 
some other like special circumstance. 

[3.] If heirs elect to set aside purchases made by executors, administrators, 
or guardians, at their own sale, they must go into Equity; and such sales 
are voidable only, and not, yer se, void. 

[4.] The doctrine of market overt in England, has not been generally recog- 
nized or enforced in this country. 

[5.] The doctrine of market overt, applies to judicial sales, as well as to public 
sales, made under authority of law, by executors, administrators and guar- 
dians; and caveat emptor is the rule of all such sales. 

[6.] Neither are Sheriffs, executors, or other officers of the law, and trus- 
tees, liable for the title or soundness of property sold by them, at public 
sale, unless upon their own express warranty, or where fraud exists. 

[7.] Neither Sheriffs, nor executors, or administrators, can bind the execution 
debtor, or the estate of their testator or intestate, by any covenant respect- 
ing the property sold, or any other contract originating with themselves, 
and unauthorized by law. 

[8.] All such covenants are personal merely, if it can be plainly inferred that 
they intended so to bind themselves. 

[9.] Is it necessary to its validity, that every order of the Court of Ordinary, 

authorizing a sale of real estate or slaves; should recite, upon its face, that 
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it was made fully and plainly to appear to the Court, that the same was for 
the benefit of the. heirs and creditors of the estate? .Quere. ; 


[10.] Executors and administrators, in making salesof property, must comply 
with the statutory provisions, which authorize them, in every essential di- 
rection ; otherwise, the interest of heirs and crediters will not be divested. 

[11.] This rule has been somewhat relaxed in favor of bona fide purchasers, 
but operates with full force against executors and administrators who pur- 
chase at their own sales, as well as against those who subsequently derive 
title from them, under a judicial sale, as execution debtors. 


[12.] The Statute of Limitations.is a good objection, as a defence by demur- 
rer, if the facts appear upon the face of the bill; if not, it must be made 
available by plea. In Equity, if the complainant be within any exception 
of the Statute, it is incumbent on him to state it in his bill. 


Bill for discovery and relief, in Troup Superior Court. De- 
murrer decision, by Judge H1u1, at November Adjourned Term, 
1849. 


The heirs of Thomas Worthy filed this bill against certain pur- 
chasers of negroes, sold by his executors, at public sale, and 
against the present holders of certain other slaves that were bought 
by said executors, at their own sale, and which had been sold by 
the Sheriff, as the property of said executors. — 

The bill avers that Thomas Worthy died testate, leaving all 
the negroes here in dispute for equal distribution between his 
wife and children. He conferred no power on the executors to 
sell the same. The executors obtained an order of the Ordinary 
Court, to sel] said slaves and the real estate, which order did not 
recite the existence of the specified pre-requisites of the Statete 
to the granting of said order, but simply recited that it was ap- 
plied for, and the executors had published said application in 
terms of the law—did not recite that the other personal property 
and the hire of the negroes, were not sufficient to pay the debts, 
&c.; that under said order, the executors proceeded, and sold 
the said negroes, without having advertised said sale sixty days, 
in any public gazette, or at the court-house door; that at said 
sale, a part of the negroes were purchased by some of these de- 
fendants, and another portion were purchased by said executors, 
which latter portion had thereafter been sold to some others of 
these defendants. 

The bill was demurred to— 
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ist. For multifariousness; no privity in defendants; cause of 
action is separate and distinct agar each one; and no combi- 
nation shown. ~ 

2d. It is brought in the name of the wrong parties ; should 
have been brought by Worthy’s legal representative. 

3d. That complainants have a Common Law pemeeny. 

4th. There is no equity in the bill. 

The Court sustained each of the grounds, and dismissed the 
bill ; and to this decision complainants excepted. 


Joun L. Steruens, for plaintiff in error, cited— 


Mitford's Plead. 241. -2 Vern. 37.. 1 Atkyns, 283, 5 Mad- 
doz Ch. R.93,°4. McCartney et al. vs. Calhoun et al. 11 Ala. 
(N. 8S.) Rep.110. 8 Ves. 347. Lester vs. Lester, 6 Ib. 631. 10 
Jb. 393. 17 Ib.168, 5 16.680. Prince’s Dig. 234, 238. 


B. H. Huxt and O. A. Butt, for defendants in error, cited— 


Story’s Eq. Pl. 218, 394, 406, ’7, 412. 2 Ves. Jr. 95, 486. 6 
Johns. Ch. R. 115. Fellows vs. Fellows, 4 Cowen, 682. 1 Mc- 
Cord, 132. 3 1d.371. 3 Peere Williams, 394. 2 McCord Ch. 
R.169. 4 Paige, 47. 6 Ves.'748. Bond et al.-vs. Zeigier et 
al.1 Kelly, 342. 


By the Court—Lwumruin, J. delivering the opinion. 


[1.] The first ground taken in the demurrer is, that the bill is 
multifarious, because it joins defendants, some of whom pur- 
chased directly themselves, at the executor’s sale, while others 
bought at second hand, under executions against the executors, 
who purchased at their own sale. 

All the defendants, as purchasers of the slaves, as s the property 
of Worthy, have a common interest in resisting the equity of 
complainant’s demand. They have, also, a common interest. in 
sustaining the validity of the executor’s sale, under which they 
all derive title ; and these points being common to all, the bill is 
not multifarious. It is not indispensable that all the parties should 
have an interest in ail the matters contained in the suit; ‘it will 
be sufficient if each party has an interest in some matter in the 
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suit, and they are connected with others. Addison vs. Walker, 4 
Young & Coll. 444,- Parr vs. Attorney General, 8 Clarke & Fin. 
435.* 

[2.] The second ground of demurrer is, that the bill should 
have been brought by the administrator, de bonis non, and not by 
the heirs. 

The-general rule undoubtedly is, that creditors and heirs’ can 
sue only through the legal representative—the exception is, “ un- 
less there be collusion, insolvency, unwillingness to collect the as- 
sets, or some other special facts to warrant it. Glbert vs. Thom- 
as et al. 3 Kelly, 576, and authorities there cited, The bill. in 
this case expressly charges, that application to sue has been made 
to the administrator, and that he refused to institute proceedings 
for the recovery of this property. He is properly, therefore, 
made a co-defendant. 

It is suggested: that the name of the representative might be 
used, without his consent, to maintain this suit. A ne exeat, how- 
ever, or some other proceeding, requiring his voluntary action, 
might become necessary, in the course of the litigation, to protect 
the interest of the heirs. 

[3.] The third ground taken in the demurrer is, that the com- 
plainants have an ample Common Law remedy. None has been 
pointed out—none occurs to this Court; on the contrary, they 
are compelled to resort to Equity to make their election—not to 
ratify the purchase made by the executors at their ownsale. This 
step is equally necessary to render a satisfactory reason for. not 
sueing through the legal representative of the estate. 

[4.] The-next and last ground in the demurrer is, that there is 
no equity in the bill; and the main points insisted on here, are, 
first, that the sale is valid, and secondly, if it is not, that the de- 
fendants, being bona fide purchasers, cannot be affected by any 
irregularity in the sale, or in the proceedings of the Court of Or- 
dinary, under which it was made. 

Does the doctrine of caveat emptor apply to the public sales of 
executors, administrators and guardians, made under the author- 
ity of law? -While the rules relating to market overt in England, 
by which certain privileges are allowed, which are not granted to 
private sales, have not generally been recognized or enforced in 





*See Warthen vs. Brantley § Daniel, 5 Ga. Rep. 571.—-[Rep.] 
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this country, and the doctrine obtains here, that no person can 
make a valid sale of property to which he has no title, and which 
he is not authorized by the real owner to sell: 

[5.]} Judicial sales are an exception; and in respect to these, ‘as 
well as sales made under the Probate Acts of the several States, 
and sales of goods found, and of estrays, the general rules of 
market orert apply. The ‘Monte. Alegre, 9 Wheat. Reps. 616. 
Heacock vs. Walker, 1 Tyler’s R.341. Forsythe vs. Ellis, 4 J. J. 
Marsh. 298. Sims vs. Alexander, 3 Yeates’ R. 268. 

In South Carolina, it has been expressly held, that caveat emptor 
is the best possible rule that can be laid down. The Court em- 
phatically states, that all who attend such sales, ought to take 
care and examine into the title, &c:; that no warranty, express 
or implied, can be raised on the part of the owner, as to whom 
the proceeding is compulsory; nor of the Sheriff, who is the 
mere agent of the Court; nor of the Court itself—and that the 
purchaser was compelled to pay the money bid at such sale, not- 
withstanding any defect in the title. The Creditors of Thayer vs. 
Sheriff of Charleston, 2 Bay. 170. 

[6] In the case cited from Wheaton, the question of liability 
in judicial sales, particularly as to the quality of goods, was very 
fully considered, and it was there held— . 

1. That the owner is not chargeable for any representation or 
warranty of the agent of the law in selling. 

2. That the officer is only the minister of the law, to execute 
the orders of the Court, and cannot be considered as warranting 
the property sold, so as to render himself personally liable, 
while he acts within the scope of his authority ; and that the rule 
caveat emptor applies, generally, from the nature of the transac- 
tion, to all judicial sales. 

Where a Sheriff sells goods on execution, there is, probably; 
an implied warranty, that he does not know that they are not the 
property of the execution debtor; and for a breach thereof, as- 
sumpsit would lie, perhaps, at the instance of the purchaser 
against the officer, to recover to the extent to which he has been 
damnified by the deception. Pets vs. Blades, 5 Taunt. 657. 

[7.] The same doctrine applies to sales made by executors and 
administrators, under authority of law. A license-to sell, gives 
no power, by warranty, to bind the estate which they represent. 
It would be but reasonable, that the Legislature should confer 
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this power,.under certain restrictions, It would enable trustees 
to sell for. a better price, And why should not the estate, at any 

rate, to the extent of the residue in the hands of the representa- 

tive, be responsible to the holder for any failure? 

Suill, I repeat, the principle unquestionably is, that the repre- 
sentative. has-no power of. charging the effects of the estate, by 
any contract originating with himself; neither is he required, by 
any duty of his. office or trust, to enter into personal obligations 
respecting property which he sells. He.is at liberty, to be sure, 
to do so, it he chooses, and by thus exciting the confidence of 

purchasers, enlarge the proceeds of the sale. 

' [8.] The exemption of executors, administrators and other 
trustees, from personal respensibility to a purchaser, except 
where fraud exists, or there is an express warranty, seems to be 
indispensable. For who would accept an office of this kind, if 
he were to become necessarily the guarantee,.of him whom he 
represents, of the good title and soundness of all the property 
submitted to his charge, and which he may be obliged, by order 
of Court, to sell, It would be but poor indemnity to have to 
look, if a recovery were had against him, to creditors, distribu- 
tees and legatees. It would but ill comport with the policy of 
the law, that officers so necessary should be subject to the opera- 
tion of a principle, so fraught with danger to their interest, as to 
deter every one from the acceptance. 2 Har. & Gill.176. It- 
might be otherwise, if the purchase money remained in their 
hands, unadministered. 

Can an executor or administrator become a purchaser at his 
own sale? Insome of the States it has been decided, that such 
sales are, per se, void; and the Legislature.of thisState, by a re- 
cent Statute in relation to Sheriffs, have gone far to sanction this 
principle. They have not only prohibited Sheriffs from buying 
at their own sales, but declared all such purchases absolutely 
null, and have, in-addition, subjected the officer to a public pros- 
ecution and.severe punishment, upon conviction for a violation of 
the law. And much, perhaps, might be said in support of this 
principle, upon the score of public policy. 

The doctrine, however, maintained, as it respects this class of 
trustees, by this Court, is, that where a purchase is made by a 
trustee, on his own-account, of the estate of the cestui que trust, 
although sold at public auction, itisin the option of :the cestui que 
vou, vit 31 
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trust to set aside the sale, whether Jona fide made. or not; and 
that it is voidable only and not absolutely void. Campbell vz, 
Walker, 5 Ves. 678,680. 13- Ves. 601.. Ex parte Lacey, 6 
Ves. 625. Ex parte Bennett, 10 Ves. 381, 385, 386.. Morse vs, 
Royal, 12 Ves. 355. Whitcomb vs. Minchon, 5 Mad. Rep. 91. 
Bell’s: Supplement, pp. 11, 12. - The heirs should maketheir elec- 
tion within a reasonable time, otherwise they would be precluded, 

- It.is contended that. the defendants, or. at least that portion of 
them who bid off property, directly, at the sale, themselves, are 
protected in their title, because, as» it is alleged, they are bona 
Jide purchasers, even admitting the-sale.to have been contrary to 
law. % 

[9.} Two objections are taken tothe legality of the sale. One, 
that the order of the Court of Ordinary does not show, upon its 
face, that the Court had jurisdiction; and the other, that the pro- 
perty. was not. advertised. for sixty days, as required by the Sta- 
tute. The Act of 1829, provides that “ It shall be lawful for the 
Inferior Courts of the several Counties in this State, when sitting 
for ordinary purposes, to order the sale of any slave or slaves, 
belonging to the estate of any testator, or intestate, or ward, on 
the application of the executor or execators, administrator, ad- 
ministrators or administratrix, or guardian or guardians, which 
shall be at public auction, and on the first Tuesday in the month, 
between the usual hours of sale, at the place of public sales in 
the County where the letters testamentary. of administration or 
guardianship may have been granted, giving sixty days’ notice 
thereof in one of the gazettes of the State, and at the door of the 
court house of the County where such sales are to be held, when 
it is made fully and plainly to appear, that the same will be for the 
benefit of the heirs and creditors of such estate, or of the ward 
of such guardian or guardians: Provided, that.a notice of such 
application for leave to sell, be first made known, in one of the 
public gazettes of this State, at.least four months before any or- 
der absolute shall be made thereupon.” Prince, 284. - 

The order passed by the Court of Ordinary, authorizing the 
sale, is in these words: “Upon the application of Benjamin P. 
Robinson and Jane Worthy, executor and executrix of Thomas 
Worthy, deceased, for leave to-sell the real estate and all the ne- 
groes of said Thomas Worthy, late of this County, deceased, and 
having published the same in terms of the law, itis ordered by 
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the Court, that they proceed to sell the same in terms of the law 
in such case made and provided.” 

The bill-charges; that the sale was not sitvertised for sixty days, 
nor at the court house door, as required by law and the order of 
the Court. 

In Clements vs. Henderson, (4 Ga. Rep. 148,) this Court held, 
that “ In order to divest the title of the heirs to the lands of their 
deceased intestate ancestor, by an administrator’s sale, it must be 
shown that the requisitions of the Statute, authorizing such sale, 
had been complied with ;” and farther, that “after the authority 
of the Court of Ordinary to make the sale has been shown, the 
recitals in the deed made by the administrator to the purchaser, 
of the acts required to be done by him, under the Statute, will 
be considered as prima facie evidence of the truth of such acts 
having been done, until the contrary is shown.” 

It-is not necessary, at this time, to express any opinion as to 
the validity of the order under which this sale was made. One of 
my brethren is very clear, that this order is insufficient; that our 
Courts of Ordinary, like all other Probate Courts, both in Eng- 
land and in this country, are Courts of limited jurisdiction, and 
that if no warrant is found upon the face of the proceedings of 
the Court, that. then their acts must be taken to be coram non 

judice; that the fact does not appear in this order that it was 
made fully and plainly to appear, that the contemplated sale was 
for the benefit of the estate;-and that, consequently, the Court of 
Ordinary had no more cognizance of the question of sale, than a 
Justice of the Peace had. 

On the other hand, and without intending to confound*the dis- 
tinction between Courts of general‘and special-jurisdiction, some 
of us think, that Courts should give-a liberal construction to Sta- 
tutes authorizing the sale of real estate and slaves, in Georgia, 
by executors and administrators; that public policy requires that 
all reasonable presumptions should be made-in support of such 
sales, in favor of dona fide purchasers, especially respecting mat- 
ters in pais. The number of titles thus derived, and the too fre- 
quent inaccuracy of Clerks and others. concerned, in ‘effecting 
these Sales, renders this absolutely necessary; that if a different 
rule prevailed, purchasers would be timid, and estates conse- 
quently sold at a-diminished value, to the prejudice of heirs and 
creditors; moreover, that mere paper work of this sort will afford 











244 SUPREME COURT OF GEORGIA. 
Worthy ef al. vs. Johnson et al. 


no guaranty for the security of estates, it being a notorious fact, 

that the fraudulent and selfish are the very Pharisees of the law, 

as to all formal observances, and that widows and” orphans, as 
well as creditors, must look alone for protection to the vigilance 
of our Courts of Ordinary. 

I allude to this point at this time, simply for the purpose of call- 
ing attention to it, and of suggesting to all concerned, the impor- 
tance of reciting, in all orders for the sale of property, the facts 
which, under the law, authorize the Court to interfere ; and, far- 
ther, that as a part of the proceeding, it may be of vital conse- 
quence to send up a copy of the petition of the party, upon which 
the action of the Court is predicated, as this may be sufficient, 
under any view of the law, to confer jurisdiction. 

[10.] It is conceded, on all hands, that executors and adminis- 
trators, in making sales of property, must comply with the statu- 
tory provisions authorizing them, in every essential direction ; 
otherwise, the interest‘of heirs and creditors will not be preclud- 
ed. Monroe vs. James, 4 Mun.200. Knox et al. vs: Jenks, 7 
Mass. R. 492.. Wiley § Gayle vs. White & Lester, 3 S. & P. 
358. ; 

[11.] And while this rule may be somewhat relaxed in favor of 
innocent purchasers, (6 Porter, 219, 262. 1 Ala: R. N. S.708. 
9 Id. 285,) yet it will certainly operate with full force against ex- 
ecutors and administrators, who purchase, at their own sales, as 
well as against those who have subsequently derived title, through 
a judicial sale, from them, as execution debtors. 

[12.] ‘The Statute of Limitations has been relied on in the dis- 
‘cussion, and this objection may be taken, no doubt, as a defence 
by demurrer, if it appear on the the face of the bill. At Com- 
mon Law, the plaintiff replies to the plea of the Statute, if he 
would take himself out of it; but in Equity, if he be within any 
exception of the Statute, it is incumbent on him to state it in his 
bill; but here, the pleader has intentionally or otherwise, omitted 
to state the time when the negroes in controversy were sold by 
the executors, when the Statute would begin to run in favor of 
the defendants, unless prevented by some special reason. Under 
these circumstances, it can only be taken advantage of, by plea. 

Some of the matters of which I have treated, might have been 
avoided. Having, however, determined to overrule the demur- 
rer, and to send this bill back, to be pleaded to or answered, I 
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thought it best to advert to them now, as they would be necessa- 


rily involved in a trial upon the merits. 
Judgment reversed. : 





































No. 41.—Bensamin H. Cameron et. ai. plaintiffs in error, vs. 
Srernen Warp, defendant. 


[1.] Where C and J obtained the legal title to land, as security for a small sum 
advanced to W, under peculiar circumstances—the sum advanced not being 
one-fourth the alleged value of the land—promising to re-convey the same 
to W, on the re-payment of the sum advanced with interest, but who fraud- 
ulently conveyed the land to a bona fide purchaser: Held, on ademurrer to 
the bill, insisting on the Statute of Frauds, as a bar, that the demurrer should 
be overruled—that the Statute was intended to prevent fraud, not to protect 
it; and that in such cases, a Court of Equity would take hold of the con- 
science of the defendants, and hold them as trustees, for the benefit of the 
party defrauded, 


Bill, &c. in Troup. Decision a Judge Hint, at 6. Maneaghas 
Adjourned Term, 1849. 


This bill alleges, that in 1835, Stephen Ward purchased of one 
Thomas Walker, lot No. 2, in 11th District of Troup, for $750 ; 
that Walker had bought of one Christina Thomas, the drawer, in 
1832.; Ward went into immediate possession, and so continued 
until the latter part of 1847 ; that in 1835, he wrote to the Survey- 
or General to know if the grant had issued, and was informed 
that it did issue before the purchase by Walker; that in 1847, 
he learned that said lot had been granted, under the then late law, 
to Thomas Whitaker, and sold by him to Pleasant Compton; that 
in November, 1847, he went to Milledgeville, and that Compton, 
under the peculiar circumstances, agreed to sell him the lot for 
$200; that the defendants below, Camercn and Johnson, being 
there, as members.of the Legislature, and his immediate repre- 
sentatives, in whom he had great confidence, advised him to pay 
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the $200, and thus keep his homestead; that upon his replying, 
that he had not the money with him, they agreed to.advance him 
the.$200, and for their security, were to take the title «in. their 
own names, which they agreed to make te him on. their return 
home, upon his refunding the money with interest ; that-having a 
little more money with him than sufficient to pay his expenses 
home, he handed them $20 towards the land; that about 25th De- 
cember thereafter, about the time he expected them home, he 
procured the money, and sent it by a friend to Cameron’s house; 
and learned that he had not then returned ; that shortly after, he 
was taken sick, and about 1st February, 1848, he procured the 
money to.be again carried to Cameron, who informed the messen- 
ger that Johnson had sold the land to one Wm: A. Spear; that 
the: money was then tendered to Johnson, and a deed demanded, 
who. declined. making it, for the reasons named. The value of 
the land is:alleged to be. one thousand dollars. The bill prays 
that defendants below be decreed to pay the value of the land, 
$1000. This-bill was demurred to— 

Ist. Because it showed on its face, that complainant had as am- 
ple and adequate relief at Common Law, as in Equity. 
_ 2d. That there was no equity in-the bill, and insisting on the 
Statute of Frauds. : 

The Court overruled the demurrer, and ordered defendants to 
answer, &c. »To which ruling, defendants excepted, and thus the 
case comes up. 








»B. H. Hu and Sroxes, for plaintiff in error. 
Coxe, for defendant iu error. 
By the Court-—W arner, J. delivering the opinion. 


{1.] ‘The complainant alleges. that he purchased the lot of land 
im-controversy; in 1835, from Walker, for which he paid $750 00; 
went into the possession of it, and made valuable improvements, 
not’ doubting the grant from the State had issued ; that in 1847, to 
his surprise, he learned that the lot was not granted at the time 
of his purchase from Walker, but had been granted to one Whit- 
aker, under-the late Act of the Legislature, who’ had sold it to 
Compton; that he visited Milledgeville during the session of the 
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Legislature of 1847, to see Compton in relation.to the land, who, 
under the peculiar circumstances of the case, agreed to sell the 
land to him for $200, which the complainant alleges. was~worth 
$1000. The defendants being the friends, both personaland politi- 
cal, of the complainant, and his immediate representatives inthe 
Legislature, and having entire. confidence in them,-he sought their 
counsel and advice in the matter. They advised him.to purchase 
the land at the price which Compton offered.to: take for it.. On 
the complainant telling them he did not have the money with him; 
the defendants offered to advance it for him, and for their security; 
agreed to take the title in their own names, and on their return 
home, re-convey the same to the complainant, upon his refunding 
them the $200, with interest thereon ;. whereupon, Compton exe- 
cuted the title to them, they having advanced to the complainant 
the $200 in payment therefor. Before leaving Milledgeville, the 
complainant, finding he would have-mere money than sufficient 
to pay his expenses, paid over to them $20, in part payment of 
the $200 advanced. to him. The complainant sent the: money to 
one of the defendants, before the 25th December, but Cameron 
had not then returned home. Complainant was taken sick, and 
was not able to go and refund the money in person immediately 
after their return home, but about the first of February, 1848, he 
sent the money to Cameron, one of the defendants, by the hand of 
A. Wilkinson, who was told by Cameron, that Johnson, the oth- 
er defendant, had sold the land to Spear, and made.a deed to.it, 
and refused to receive the money. _ 

So, it will be perceived, from the allegations.in the complain- 
ant’s bill, which, for the purpose of this decision, must be taken to 
be true, that the defendants, taking advantage of the confidence of 
the complainant, and obtaining the deed only as security for the 
money advanced by them, to enable the complainant to purchase 
the land from Compton, for the small sum of $200, when it was 
worth $1000, they now seek to appropriate the benefit of com- 
plainant’s low purchase to themselves, and to realize the full val- 
ue of the land, and when he calls upon them to account with him, 
they confess the allegations made in the bill by their demurrer, 
and insist on the Statute of Frauds, as a bar to his right to call 
them te account for this act of bad faith on their part: 

The Statute of Frauds was.enacted to prevent fraud, not to pro- 
tect such a transaction as this is alleged to be. Mr. Justice Story, 














248 SUPREME COURT OF GEORGIA. 
Broughton vs. West. 


speaking of the Statute of Frauds, says: ‘In the. construction. of 
that. Statute, a general principle has been adopted, that, as it is 
designed as a protection against fraud, it shall never be allowed to 
be set up as a protection and support of fraud.” 1 Story’s. Equi- 
ty, 323, 4330. . Roberts on Frauds, 79, 103.. Strickland vs. Al- 
dridge, 9. Vesey, 516. Mestaer vs. Gillespie, 11 Vesey, 627, '8. 
Brown.vs. Lynch, 1 Paige's Ch. Rep. 147. - This is a proper case 
for Equity jurisdiction. In cases of fraud, a Court of Equity 
will take hold of the conscience of the defendant, and hold him as 
a trustee, for the henefit of the party defrauded, and not allow him 
to shelter himself under the Statute of Frauds, as he might do in 
a Court of Law. 

The defendants, in justice to themselves, ought to answer the 
allegations in this bill, and the Court below, very properly, over- 
ruled their demurrer. 

Let the judgment of the Court below be affirmed. 











No. 42.—Epwarp Broveurton, administrator, &c. plaintiff in er- 
ror, vs. CHARLES West, defendant. ; 


{1.] The cutting off the name of a surety to a joint and several note, with the 
consent of the payee, is not such a material alteration as will invalidate it. 


[2.] A limitation of a promissory note, in remainder, by deed or will: Held, 
to be good. 


Assumpsit, from. Troup County. Decision by Judge Hitt, at 
November Adjourned Term, 1849, 


Charles West brought his action against Broughton, adminis- 
trator of L. Lackey, on this note: “One day after date, I promise 
to pay Charles West, or bearer, five hundred dollars, for value 
received, with interest from 25th December last. January 22, 
1842.” Defendant's counsel objected, on the trial, to said note as 
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evidence, because it had been altered without the knowledge of 
Lackey, the maker, in this, that the name of one Thos. McKee, 
who had signed as surety, had been erased at his request—erased 
by West, the holder. An ante-nuptial settlement deed was then 
read, which settled upon trustees, for the sole and separate use of 
West’s intended wife, during her life, with remainders over, cer- 
tain specified property, among which were. certain promissory 
notes, (for which the note sued on was substituted) and certain 
perishable and household furniture. 

The Court charged the Jury, that the alteration of the note 
was an immaterial one, and did not affect its validity; and that 
an estate in remainder, could not be created in. promissory notes; 
and that by said deed, the trustees took no interest in the notes, 
and that the title remained in West and his wife. 

To which charge and direction of the Court, defendant also 
excepted, and on all these grounds, filed his bill of exceptions, 
and brings up this case. 


B. H. Hiiu and Sroxes, for plaintiffin error, cited— 


Chitty on Bills, 181,’2. . Breese’s Rep. 301. 1 Denio, 120. 
1 Devereux, 115. Hill on Trustees, 44. 10 John. R. 12. 2 
Kent, 352. 


IncRAM, for defendant. 


By the Court-—Nisset, J. delivering the opinion. 


{1.] The release of the surety, and cutting his name off this 
note, does not invalidate it. A great deal of the doctrine of the 
English books, relative to the alteration of bills and notes, arises 
out of the policy of the Stamp Acts of Great Britain. Those Acts 
are not of force in this State. The policy of the English Stamp 
Acts, is revenue. The-more contracts of this sort, the more duty; 
hence the rigidity of the rules as to alterations. Alterations re- 
quire new contracts, and new contracts bring larger revenues. 
But aside from these Acts, the rules upon this subject are very 
strict. Upon principle, they ought to be so. Parties ought to be 
held to abide their contracts, as they make them. The written 
contract is the evidence of what are the rights, and what the obli- 
gations of all who are parties to it. If one or more of the parties, 

VOL. VII. 32 
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or a stranger, could alter or vary it in one particular, without the 
consent of other parties, why not in all particulars}. And if it 
were in the power of one or more to alter bills or notes, without 
the consent of others, then the bills and notes would be no evi- 
dence of contracts. Commercial policy requires that negotiable 
securities should remain just what. they are when issued. The 
principle involved is,that the contract remain the same, in order 
that the rights of the parties remain the same, The law is careful 
to permit no temptation to fraud. It, therefore, will not permit 
@ party to make alterations in a bill or note, without subjecting 
him to loss. Immunity would be a temptation tofraud. Any al- 
teration, therefore, which will affect the contract, so as to affect 
rights under it, will make it void. - According to this rule, I do 
not see how the cutting off the name and release of the surety, with 
the consent of the payce, before the note. passes out of his hands 
whilst he is sole owner—can invalidate the note. The payee 
can, if he will, release the liability of any party. He does it, of 
course, at his peril. He having done so, he has.no right to com- 
plain; and if such release does not affect the rights of other par- 
ties, they cannot complain. In this case, the parties to the note 
are the maker and his sureties, being joint and several promisors, 
and‘the payee. There is no contract between the principal and 
surety, which is affected by a release of the surety. The princi- 
pal is bound at all events, whether the name of the surety is taken 
off or not. .The note, with the syrety’s name on it, is joint and 
several, upon which, both are together liable to-suit, ar each, 
singly. With the surety’s name taken off, the principal stands li- 
able, as before. He had no rights, as against his surety, whilst his 
name was on the paper, any more than he now has, and his con- 
tract with the payee remains precisely the same. Upon principle, 
there seems to be no reason for holding that this alteration affects 
this uote; nor does it, upon authority. The rule is, “that ifa 
bill or note be altered, without the consent of the parties, in any 
material part, it will be void as to all parties not consenting to the 
alteration, even in the hands of an innocent holder-—as, in the date, 
sum, time when payable, or consideration. Nor does it matter 
by whom made; the alteration is fatal, whether made by a party 
or a stranger—whether innocently or fraudulently.” - Any thmg 
will be material, I take it, which varies the rights and obligations 
of the parties in the minutest particular, In-what. particular the 
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obliterating the name of the surety affects the principal, I cannot 
see.: He, in this case; is the only party to-be affected. Itis not 
an alteration of the note in a material part, Chitty on Bills, 181, 
182, 183, and notes. -Bayley on Bills, 90 to 96, and notes. - 

{2.] The presiding Judge held, that an estate. in remainder 
could not be created in promissory notes, and upon that holding, 
error is assigned. -This Court has held differently. A treatise 
might be written upon this question, with propriety. The origin, 
progress and present condition of it, are fruitful themes for the 
display of judicial learning. Of this, I am neither ambitious nor 
capable. : 

Without putting a construction upon this marriage settlemen 
(for that is not made necessary by this record) I shall content my- 
self with transcribing what this Court has said, through my broth- 
er Lumpkin, in Kirkpatrick vs. Davidson, (2 Kelly, 301.) “ An- 
ciently, there could be no limitation over of a chattel, but.a gift 
for life carried the absolute interest. Then a distinction was ta- 
ken between the wse-and the property, and it was held, that the wse 
might be given to one for life, and the property afterwards to an- 
other, though the devise over of the chattel itself would be yoid, 
It was finally, however, settled, that there was nothing in that dis- 
tinction, and that a gift for life of a chattel, was a gift of the use 
only, and the remainder over was good as an executory devise, 
And the general rule, as now established by numerous decisions, 
is, that if a man, either by deed or will, limit his chattels to A for 
life, with remainder over to B, the remainder is good.” If. it 
were conceded that such remainder is bad, directly by-deed, yet, 
there would theu be no doubt of its being good, when settled by 
deed of trust. Gilb. on Uses and Trusts, by Sugden, 121, note A, 
Hargroves, note 5 to Coke Litt. 20,a.. And this doctrine extends 
to choses in action, as well as other chattels. 1 Cruise’s Dig. tit. 12, 
ch.1. Hobson vs. Trevor, 2 P. Willams, 191. Wright vs. 
Wright, 1 Vesey, Sr.411. Hill on Trustees, 44. Foley vs. Bur- 
nell, 1 Bro, C. C. 274. Hastings vs. Douglass, Ore. Car. 343. 
10 Johns. R. 12. 2 Serg. & Rawle, 59. 1 Burrow,284. 1 Bai- 
ley’s S. C. R. 100. 2 Kent, 352. 2 Black. 398, .13 Conn. 42. 
Cro. J. 59. 1 Dana’s K. R. 237. 2 Vern. R. 59. 5 Johns.. C. 
R.334. 2 Day. R.28. 1b.52. 2 Munf. 479, 4 MeCord, 427. 
2 Hill, 8. C. 443. 

Let the judgment be reversed, on the last assignment. 
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No. 43.—Anprew Turner, plaintiff in error, vs. WiL1am Con- 
LINS, reenaemae ‘&c..defendant, 


[1.] A-writ of error will be dismissed, if a copy is not served, and an entry 

made thereof, within the time required by the 21st Rule of this Court, 

[2.} And the party failing to endorse the entry of service, as required by the 
Qist Rule, before the writ of error is transmitted to this Court, by the Clerk, 
below, will not be permitted to come here, and, on | motion, have the omis- 
sion supplied. 

[3.] The amended Constitution, and Act of 1845, organizing this Court, ex- 
act the utmost vigilance of parties, and allow no discretion in relieving 
them from their failure to exercise it. : 


Preliminary motion to dismiss the eause— 


ist.. Because the testimony was not embodied in the bill of ex- * 


ceptions. 

2d. Because it does not appear, from the certificate of the 
Clerk of the Court below, that all the interrogatories to which he 
has certified, were read on the trial. 

3d. Because the bill of exceptions does not embrace the mate- 
rial facts upon which the judgment of the Court was rendered; 
therefore, not enough before this Court to enable it to review the 
jadgment. 

4th. Because the Judge did not. certify that the bill of excep- 
tions is true and consistent with what transpired in the cause 
before’him. 

5th. Because no copy of the writ of error was served upon 
the defendant in error, or his counsel, as required by the “en 
Rule of this Court. 


Doyaut & No.an, for motion. 
A.R. eens contra. 


By the Court. —Lumpxin, J. delivering the opinion. 


iJ By the 21st Rule of this Court, it is required that writs of 
error, with the citations thereto annexed, shall be filed with the 
Clerk of the Superior Court, when the original notice of the 
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signing of the bill of exceptions is returned to that office, copies 
of which, made out by the counsel of the plaintiff in error, shall 
be served on the defendant in error, by the Sherif’ of the Coun- 
ty, or by counsel for plaintiff in error, within ten days from the 
signing and certifying of the bill- of exceptions; and an entry of 
the same shall be made on the original writ, by the counsel or She- 
rif’ who makes it, officially ; and it is then made the duty of the 
Clerk of the Court, where-the trial is had, to send up to this 
Court, together with the bill of exceptions and transcript of the 
record, the writ of error and citation, duly by him certified to be 
the originals filed in his office. Supreme Court Manual, 31, 32.' 

[2.] The writ. of error inthis case has no entry of service 
made thereon, either by the Sheriff of Henry County, where the 
proceeding below took place, or by the counsel of the plaintiff 
in error; and Mr. Moore, as the attorney of Andrew Turner, 
* proposes now, to supply the omission, and make the entry in this 
Court, nunc pro tunc. It is resisted by the opposite party, and a 
counter affidavit submitted, to the effect that the defendant never 
was, in fact, served with a copy. 

We cannot allow this entry of service to be now made. To 
permit it, would not only repealthe Rule, but be productive of 
much mischief. The entry of service, if made as directed, is 
conclusive—it cannot be controverted here, as the retarn of min- 
isterial officers can be in the other Courts of this State; and this 
is giving advantage enough to plaintiffs in error. The only evi- 
dence which we receive in this Court, is that which is transmitted 
through the Clerk of the Superior Court, and it all must be in 
writing, and, if defective, it cannot be rectified by amendment-or 
otherwise. The entry of service is presumed to be correct, from 
having been made at the time the act was done. It would greatly 
weaken its authority, to suffer it to be made at a future day, inas- 
much as the party must then depend upon the strength and tena- 
city of his memory for its correctness. “ 

We think it impolitic to tempt counsel thus to shield them- 
selves from the consequences of their own neglect, when, by the 
pleadings here, it is brought to their notice—when, in order to 
obtain a continuance, the party makes affidavit of the facts which 
he expects to prove by the absent witness—the opposite party is 
not allowed, by the 36th Rule ot the Superior Courts, to force a 
trial, by an admission of the facts stated in the affidavit. 2 Kelly, 
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473. Why is this pruhibited ? The reason is to be found in pub. 
lic policy—it is to take away from the applicant, the motive to 
make his showing broader than the truth would warrant, and 
thus either force a continuance; or procure the admission of more 
than ‘he could actually prove; in other words, both of these rules 
aré*based upon the same considerations whieh led to the enact: 
ment of 29 Charles II. 

If this defect could be now cured, the other party might well 
complain, that he was taken by surprise. He examines the pa 
pers, as-they appear of file'in the Clerk’s office of the Superior 
Court, previous to their transmission—he finds that the writ of 
error is not served; at any rate, that no entry is made thereof, as 
required, and he comes here to have the case dismissed, on that 
account; but his objection is overruled, and he is forced, without 
preparation, to argue the cause upon its merits; for, under the 
Constitution, this surprise is no sufficient ground for a contin. 





uance. 

[3.] To allow this practice, would operate unequally upon the 
rights of parties. Here, the service is alleged to have been made 
by the counsel ; but it is more usually done by the Sheriff, resid- 
ing often in a distant and remote County, and who could not 
reach the Court in time to amend his return. : 

It would give rise to exciting and discourteous altercations, on 
account of the conflict of statement between counsel. - Here, 
each party has tendered his affidavit—the one testifying to _per- 
sonal service—the other, just as distinctly denying it. We cannot 
and will not try this issue of veracity, or memory. We must and 
do believe, that: both are equally credible, and entirely conscien- 
tious; and we assume, for the purposes of this decision, thata 
copy of the writ of error was served, but counsel failing to make 
entry thereof, as directed by the rule, we refuse the motion to 
come into this Court and do it now. Better that an individual 
should suffer, than allow a salutary rule to be broken down; 
merely for the purpose of relieving a party.from the consequen- 
ces of his own neglect. 

In Perry & Peck vs. Higgs, (6 Ga. Rep. 43,) this Court held, 
that if the bill of exceptions bore date defore the trial of the cause, 
and there is nothing in the record by which it can ‘be amended, 
the writ of error will be dismissed. So, if the party fails to give 
notice, as required by the 4th section of the Act organizing this 
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Court, and to file the same, with the return of service thereon, with- 
in the time required;(2-Kelly, 262. 5 Ga. Rep. 582)—so, if notice 
of the signing of the bill of exceptions, and copies of the writ of 
error and citation, are not served within the time required by law 
and the 2ist Rule of this Court, (4 Ga. Rep. 525)—so, if the 
Clerk fails to make out and transmit a copy of the record, within 
ten days from the filing of the original notice, with entry of service 
thereon ; and the Clerk’s certificate must show this fact, and the 
omission camnot be supplied by aliunde testimony. Leak vs, Mc- 
Dowell, 6 Ga. Rep, 264. Duke, administrator, vs. Trippe, 1 Ib. 
317. .And the uniform determination-of this Court has been, not 
to look out of the papers to inquire into any fact; bat whatever 
fact there appears, will be taken to be true; and if it does not ap- 
pear in writing, it does not exist. 2 Kelly, 338. Ib. 439. 

By reference to the adjudications. of the Courts of our sister 
States, upon the subject of the issuing of the writ of error, ser- 
vice thereof, return, &c. they are equally rigid in exacting a stern 
compliance with the rules and regulations by which they are go- 
verned. It is true, that in some of them, they will not suffer a 
party.to be turned out of Court, provided they are satisfied that 
he has done qai/ that duty required. But after a most careful ex- 
amination, I am prepared to affirm, that there is no State in the 
Union, where the same degree of vigilance is imposed on litigants, 
and where less discretion is allowed to the Court, to excuse them 
from failing to exercise it. United States vs. Hodge, 3 How. U. 
S. R. 534. Rutherford vs. State Bank, 3 Pike, 493, 558. -Cole- 
man vs. Tidwell, 5 How. Miss. R.12. Natchez Insurance Compa- 
ny vs. Stanton, 4 15.7. Newell vs. Briggs, 3 Ib. 45. Roebuck 
vs. Duprey, 2 Ala. 352, 

I would only remark, in conclusion, that families, schools, cor- 
porations, courts, countries, the world, the universe, are all go- 
verned by rules, and ezther wanting these, ends in confusion and 
chaos. 

Let the writ of error be dismissed, for want of entry of service 
made at the proper time. 
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No. 44—James V. Hoae et. al. plaintiffs in error, vs. ELpaiwes 
Mostey and another, defendants. 


[{1.} Where an appeal is taken from the Court of Ordinary to the Superior 
Court, under the Act of 1805, which requires the appellants to give security 
to the Clerk for all costs which may accrue, by reason of such appeal: Held, 
that an acknowledgment, taken by the Clerk, that the appellants, and their 
security, were jointly and severally bound to the appellees for the payment 
of all costs that should accrue upon the appeal, in terms of the Statute, was 
a good and-valid appeal, according to the true intent and meaning of the 
Act of. 1805; and that the appellants, and their security, would be bound 
in law for the payment of all costs which might accrue, by reason of said 


appeal. 


Caveat of a probate, in Coweta County. Decision by Judge 
Hitt, at September Term, 1849. ; 


In this case, E. Mobley and W. Mobley were the propounders 
of the last will of Jethro Mobley, and James V. Hogg and others 
were caveators before the Court of Ordinary of Coweta County. 
The decision of the Ordinary was against the caveators, and they 
appealed to the Superior Court of said County. On the trial of 
this appeal, among other points taken, (not excepted to) the pro-— 
pounders objected that the appeal bond was payable to the pro- 
pounders, instead of to the Clerk. On a motion to dismiss the ap- 
peal, the Court sustained this exception, and ruled the bond void. 

Caveators then moved to amend the bond, by inserting the 
name of the Clerk in lieu of the propounders, or to be permitted 
to file a new bond, nunc pro tunc, which the Court overruled. To 
all of which said rulings and decisions, the caveators excepted, 
and thus the case comes up. 


Co.quirt and Coxz, for plaintiffs in error. 
W. Dovenerry and Strokes, for defendants. 


By the Court—Warner, J. delivering the opinion. 


[1.] By the Act of 1805, appeals are allowed from the Courts 
of Ordinary to the Superior Court, on the dissatisfied party pay- 
ing all costs which may have accrued, and giving security to the 
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Clerk of said Court of Ordinary for such further costs as may ac- 
crue, by reason of such appeal. This Act does not require any 
bond shall be given to the Clerk—it prescribes no form for enter- 
ing the appeal, but only requires security to be given to the Clerk, 
for such further costs as may accrue by reason of the appeal, 
Prince, 238. 

From the record in this case, it appears that the caveators were 
dissatisfied with the decision of the Court of Ordinary, and ap- 
plied to the Clerk thereof to enter an appeal, and tendered Wil- 
liam C. Freeman as their security, The Clerk accepted the secu- 
rity tendered to him, and required the caveators and their securi- 
ty, to acknowledge themselves bound to the propounders of the 
will, for the payment of all costs that should accrue on the appeal, 
in terms of the Statute. All the Act of 1805 requires of the Clerk 
is, to take the security offered by the appellant—it is silent as to 
any particular form in which such security shall be bound; but we 
think the form adopted by the Clerk in this case, is a very com- 
mon and appropriate one, to bind the security. If the appellees 
prevail, they will be entitled to enter up judgment for their costs 
against the appellants and their security, according to the second 
section of the Act of 1826. Prince, 461. By the Act of 1823, 
appeals from the Court of Ordinary are to be tried in the same 
way, and under the same regulations, as other appeals, Prince, 
455. The counsel for the defendant in error seems to suppose 
the Statute requires a bond, to be made payable to the Clerk, and 
cites the case of Anthony vs. Brooks, 5 Georgia Rep. 578. 

The Act of 1805, as we have seen, requires xo bond, but that 
security shall be given to the Clerk. In Anthony vs. Brooks, this 
Court held, that a claim bond should be made payable to the Sher- 
iff, for the reason that the Act of 1821 declares that the claimant 
shall give bond to the Sheriff, conditioned to pay the plaintiff all 
damages, &c.; besides, the Sheriff is to take the bond in asum equal 
to double the amount of the property levied on, at a reasonable 
valuation, to be judged of by the levying officer. Prince, 448. In 
our judgment, the appellants in this case gave security to the 
Clerk, within the true intent and meaning of the Act of 1805, 
and that they and their security are bound in law for all costs 
which may accrue, by reason of such appeal. 

Let the judgment of the Court below be reversed. 


vou. vit 33 
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No, 45.—Watter T. CoxquiTT, plaintiff in error, vs. Nicuoxas 
S. Tuomas et al, defendants. 


[1.] A sells lands to B, and gets judgment on the notes given for the purchase 
money, and levies on the lands in the possession of C, a purchaser from B; 
C puts in hisclaim: Held, that upon the trial of the claim, it is not compe- 
tent for A to set up, by proof, his lien as vendor, but that he must go into 
Equity to establish his lien, and there get a decree that the land be sold to 
satisfy it. 

[2.] The Circuit Judge, in opening his charge to the Jury, said, “that he 
wished counsel to take notice of his charge, for he supposed the case would 
be taken up, and if he erred, he could be corrected; and if the Jury found 
contrary to evidence, they could be corrected:” Held, that the remark, relative 
to the Jury, was improper, as tending to relieve them from the exclusive 
responsibility of trying the facts of the cause. 

[3.] Fraud cannot be presumed at Law, but it may be proven, from circum- 
stances. 

[4.] To hear reports about an incumbrance upon land, which the purchaser is 
about to buy, does not amount to notice, nor is report or rumor a badge of 
fraud. 

[5.] The presiding Judge is requested, by counsel, in the hearing of the Jury, 
to givein charge a legal proposition, to which request, he replies, ‘“ well, I 
charge it,” without anything more. This, held to be error. 

[6.] Upon the trial of a claim, it is not competent for the claimant to prove the 
bona fides of his purchase, by proving the conversation that passed between 
himself and his vendor, in relation to what he gave for the land, at a time 
subsequent to the purchase. 

[7.] The pendency of suits against a debtor, at the time that a purchaser buys 
lands of him, is a badge of fraud and a fact which the Jury are at liberty to 
consider, in determining whether the purchaser bought with notice or not, 
under the Statute 13 Elizabeth. 


[8.] To subject land to a judgment, sold by the defendant, before the judg- 
ment, to A, and by A sold to B, it is necessary that the plaintiff prove that 
the defendant sold fraudulently, and that both A and B had notice of the 
fraud, under the Statute 13 Elizabeth. 

[9.] One who buys from a fraudulent grantee, without notice of the fraud, 
and one who buys from an innocent grantee, with notice of the fraud, will 
be protected under the proviso in the Statute 13 Elizabeth. 

[10.] If one buys lands of a debtor, and pays a part of the purchase money be- 
fore getting a deed, and before paying the balance of the purchase money 
and before getting a deed, learns that the purchase money is unpaid by the 
debtor—that he is insolvent, and that suits are pending against him: these 
facts may be submitted to the Jury as evidence that he purchased with no- 
tice of the fraud, under Statute 13 Elizabeth. 
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{11.] The sayings of an agent, after his actings as agent, are not competent 
to prove his agency. 


Claim, in Campbell County. _ Issue joined, October, 1847. 
Verdict, “not subject,” and decisions complained of—by Judge 
Hu, at October Term, 1849. 


This was aclaim case. Walter T. Colquitt had sold certain 
lands to Nicholas S. Thomas, taking in part pay certain notes, 
which he sued to judgment, and levied the f. fa. issued therefrom 
for $5,999 994 upon said lands, or a portion thereof—the defend- 
ant, Thomas, admitting in his plea that the notes were for the 
lands afterwards levied on. On the claim trial, plaintiff in 
fi. fa. showed the grant to one Hiram Howard, then a deed from 
Howard to said N.S. Thomas and John P. Timberlake, (showed 
no title passing through himself,) and read other f. fas. and judg- 
ments, at suit of other plaintiffs vs. said Thomas. 

It appeared that said Thomas had sold said lands to A. H. Har- 
rison and C. Williams, who subsequently sold to Nathaniel Har- 
rison, who was the clatmaat on said trial. After the above testi- 
mony by plaintiff in f. fa. claimant offered the said deed from 
Thomas, dated 30th March, 1844, then the deed from A. H. Har- 
rison and Williams to claimant, dated 27th May, 1845. Colquitt’s 
declaration vs. Thomas was returnable to April Term, 1844, and 
service acknowledged by Thomas, 6th January, 1844, and judg- 
ment in October, 1845. Plaintiff introduced various other testi- 
mony, and so did the claimant, which so far as material, and as 
elucidating the issues, will appear in what follows : 

When claimant offered the testimony of a witness, as to what 
“he understood from the claimant, Abel Harrison and Clayton 
Williams,” plaintiff below objected. The Court overruled it, and 
let in the testimony. 

After the testimony closed, the Court charged the Jury, among 
other things, that he “ wished counsel to take notice of his charge, 
as he supposed the case would be taken up, and if he erred, he 
could be corrected, and if the Jury found contrary to evidence, 
they could be corrected”—that “the pendency of the suits did 
not operate as notice, either positive or constructive, for the notes 
did not express the consideration for which they were given, and 
though the plea set forth that fact, the plea was not verified, and 





adil leah ae 05 Mend. 2.2 aE > ie pea ks a 


Allon Mies abe nicl 





260 SUPREME COURT OF GEORGIA. 





Colquitt vs. Thomas et ‘al. 


if taken as evidence at all, would have to be taken together, and 
it set forth a partial failure of consideration.” Further charged, 
“if the purchaser bought, bona fide, and had paid the purchase 
money, or any considerable part thereof, before he received no- 
tice of the incumbrance, he could go on after notice and pay the 
residue, and his title would be protected in this case, but that, 
perhaps, it would not in Equity—the plaintiff not now relying on 
his lien for the purchase money.” Further, “that to hear reports 
about an incumbrance, did not amount to sufficient notice in 
Law ;” and, by request of claimant, “the burden of proof was on 
plaintiff to show fraud, and that fraud was never to be presumed, 
though it might be proven by circumstances.” The plaintiff's 
counsel then, verbally, it seems, asked the Court to charge the Ju- 
ry as to a certain legal position, to which request, the Judge re- 
plied, “ well, I charge it.” The plaintiff's counsel then, in wri- 
ting, requested the Court to charge, that “if they believed the 
deed to Harrison & Williams to defendant in fi. fa. was fraudu- 
lent, as to creditors, and that the claimant knew of the indebted- 
ness of defendant in f. fa. for the purchase money, or his insol- 
vency, and the pendency of the suits, before he paid the purchase 
money and received title, that such title did not defeat the incum- 





brance, ‘and was fraudulent.” This the Court refused, and re- - 


peated the above charge, as to where notice was received after 
the trade and before payment, &c. as being the law im this case. 
Claimant then asked him to charge “that the sayings of C. Wil- 
liams were not evidence to establish his agency.” This the Court 
charged, adding that “testimony could be legally received for 
one purpose, and when so admitted, could not be made evidence 
for a different purpose; and that in this case, Williams’ sayings, 
made after his agency, were not evidence to prove his agency.” 
To the manner of said last charge, and to the refusal to charge, as 
herein set forth, the plaintiff in 7. fa. excepted. 

The Jury found the property “not subject.” 

Plaintiff in f. fa. then excepted— 

ist. To the testimony of the witness, as to what he “understood 
from claimant and A. Harrison & Williams,”and “in admitting 
patol evidence, (a part of said sayings,) to prove a contract for 
lan ” 

2d. That the Court erred in saying to claimant’s counsel, in 
the hearing of the Jury, that he “ was by no means certain that 
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he was correct in rejecting the testimony of I. B. Watts, and as 
it did not amount to much, they had, perhaps, better suffer it to go 
before the Jury.” 

3d. As to that part of the charge already recited, as to the case 
being carried up, if he or the Jury erred, &c. 

4th. That he erred in saying what he did—already recited—as 
to pendency of suits being notice, &c. 

5th. That he erred in charging what he did—already recited— 
as to the right of the purchaser to go on and pay and take title 
after notice, &c. 

6th. Also erred in refusing to charge what—is already recited 
—he was asked to do, as to claimant having notice of any fraud in 
the sale from Thomas to claimant’s grantors, &c. 

7th. That he erred in his charge, as to “reports as to an in- 
cumbrance,”—as recited—unless he had explained what he meant 
by reports, and that this charge was not applicable to the case. 

8th. That he erred in saying—as recited—the burden of proof 
of fraud was on plaintiff, and was never to be presumed, &c. 

9th. That he erred in not pronouncing (repeating ?) the spe- 
cific thing which he was requested by plaintiff to charge, instead 
of saying “ well, I charge it.” 

10th. That he erred in saying that the sayings of Clayton Wil- 
liams were not admissible in this case, to prove his agency. 


S. T. Bamey and C. B. Cote, for plaintiff in error, cited the 
following authorities : 


Roberis on Fraud, 2, 3, 5, 122, 231, 422, 520, 1, and note, 595, 
600, 1, 2,7. Lowry vs. Pinson, 2 Bailey’s R. 328. 18 John. R. 
427. 1 Conn. R.295. Mitf Pl. 275. 2 Danl. Pr.777. Story’s 
Eq. Pl. §806. Sugden on Vendors, 760. 2 Fonbl. 414,”. 2 
Mad. Ch. 322. 3 P. Williams, 307. 4 Kent, 180. 1 Atk. 384. 
3 Leigh, 365. 1 Story’s Eq. Jur. §395. 1 Munf. 38. 2 Id. 38, 
129. 2 Hen. & Munf. 316. 2 Atk.630. 2J.C,R.158 5 DB. 
229. Harden's Rep. 37. 1 Hare, 43. 6 B. Monr.67.. 7 Ib. 
312. 1 Watts & Sergt.142. 3 Day, 503. Co, Litt.344. Pow- 
ell on Mort. 548, 547, noter. 3 Atky. 392. 13 Ves.120. 1 Oh. 
Cas.291. 1 Cond. Ch. R. 550. 5 Price, 306. 16 Ves. 419. 1 
John. C. R.301. 10 John. 462. 1 Bur.149. Crosson L.79. -2 
Atky. 411. 1 Vermont R. 465. 3 Har. & John. 426. 4 John. 
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234. 14 Mass. R. 245, 250. 3 Kelly’s Rep. 513. 1 Stewart's 
R. 394. 1 Brevard, 166,266. 4 Mass.'702,8. 4 John. 234, note, 
Riley's Cases, 270, 2. 1 Gallison, 106. 


Ezzarp and Laruam, for defendants in error, cited— 


Greenl. Ev. 119, 20, 25. 1 Story’s Eq. §372, 190. 1 Fonbi, 
444, 347. 2 Powell on Mort. 564. 7 Viner’s Abr. 123. 3 John. 
Ch. R. 516. 12 Wend.41. 4 Bac. Abr. 402. 3 Sugd.on Vend, 
117, 315. 8 Cowen, 260. 10 John. 457. 3 Serg. §& Rawle, 429. 
18 John. 555. 1 Wash. 4. 3 Kelly, 446. 4 Georgia Rep. 104. 
1 Kelly, 157. 21b.1. 1 Smith’s Lead. Cas.29 1060. 5 Ga. Rep. 
293. 13 Ves.121. 1 Ves. Jr. 226. 6 Ga. Rep. 344, 525. 


By the Court.—Nisser, J. delivering the opinion. 


The plaintiff in execution, Judge Colquitt, sold a body of land 
to the defendant in execution, Dr. Thomas—taking his notes for 
the purchase money. He sold to Harrison & Williams, and 
they to the claimant, Mr. N. Harrison. Colquitt sued and ob- 
tained judgment against Thomas, on his notes, for the purchase 
money, but not until after the sale of the lands to the claimant. 
A levy was made on the lands, and a claim interposed by N. 
Harrison, the last purchaser, and all the questions brought up, 
were made on the trial of the claim. 

[1.] This summary statement is made, for the purpose of intro- 
ducing a preliminary question, discussed at this bar—one of 
great practical importance, and affecting, very seriously, the 
rights of the parties. It is due, therefore, to the merits of the 
cause, as well as to the distinguished counsel moving it, that it 
be considered and determined. The proposition of the plaintiff 
in error is this: Upon the trial of a claim, between the vendor of 
lands, and a purchaser, claiming under his vendee, it is compe- 
tent for the plaintiff in execution to set up, by proof, his lien as 
vendor, and for the Jury to find the land subject, upon that 
ground, and for the Court to order the land to be sold to satisfy 
that lien. The vendor’slien is founded in a fundamental principle 
of Equity—that one who has gotten the estate of another, without 
paying for it, cannot in conscience keep it. The principle applies 
not only to the vendee, but to his heirs, and other privies in estate, 
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and to purchasers having notice that the purchase money is unpaid. 
The equitable principle is made available, by an implied trast. 
This lien attaches upon the lands, for the whole, or a part only, 
of the purchase money. If the whole is due, it attaches for the 
whole—if a part only, then only for that part. It may be waived 
by an express agreement between the parties, or without an 
agreement ; as, for example, when the vendor takes independent 
security for his purchase money, and relies upon that security. 
When, and under what circumstances, this lien has been waived 
or displaced, is always an embarrassing question, and not clearly 
settled by the authorities. So fruitful of litigation is this ques- 
tion, that Lord Eldon expressed, upon one occasion, ‘a doubt 
whether it would not be better to have held, that the lien should 
exist in no case, or to have laid down the rule the other way, so 
distinctly, that a purchaser might be able to know, without the 
judgment of a Court, in what cases it would, and in what it 
would not, exist. Mackreth vs. Symmons, 15 Vesey, 340. These 
general principles being held in the mind, the solution of the 
question of practice we are to consider, will become the easier. 
Story’s Eq. Jurisp. §§789, 1217, 1218. 4 Kent, 151, 2, ’3, ’4. 
6 Johns. Ch. R. 403. 1 Ch. Cases, 39. 1 Atk. 572. ~3 Ib. 273. 
15 Vesey, 329. 2 Ib. 622. 9 Ib. 209. 1 W. Bl. R. 150. 1 
Johns. Ch. R. 308. 1 Sch. & Lefr. 132. 7 Wheat, 46. 10 
Peters, 625. Sugden on Vendors, ch. 18, §1. 

To assert this lien, it is necessary, in England, to go into 
Chancery. So, also, it has been considered and held in this 
State. Can it be set up, in an issue founded on a claim? We 
consider that it cannot, without a departure from a practice long 
acquiesced in—without a violation of the necessary rules of 
pleading, and without an abandonment of principle. Our pro- 
ceedings before a Court of Law, upon claims, are sui generis, and 
partake of an equitable character. So far, however, from deriving 
from that fact an argument in favor of this new practice, I derive 
therefrom, the reverse inference, If, in a special case, the Legis- 
lature has thought fit to-clothe a Court of Law with equitable 
powers, the jurisdiction is a special grant, and is to be confined 
to the cases.in which it is authorized. We have a Court of 
Chancery, distinct from a Court of Law, differing from it in the 
principles upon which its jurisdiction is founded—in its mode of 
procedure—and in the relief which it affords. Until the Legisla- 
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ture shall blend them into one, and obliterate all these distinc. 
tions, for my own part, I shall hold the two Courts, with u- 
swerving strictness, to their respective spheres. A grant of 
equitable powers, in a specific mode of procedure, so far from 
drawing with it other equitable powers, upon approved prinei- 
ples, excludes all others. Ez necessitate, the trial of a claim is, 
quasi, an equitable proceeding—not made so expressly, by the 
Legislature, but becoming so in the inherent necessity of the 
ease, According to the usage of the Courts, and the full current 
of authority, equitable liens can be enforced only in Equity, by 
appropriate pleadings, by bringing all the parties interested before 
the Court, and by a decree which protects the interest of all par- 
ties: and in all this, the law is profoundly wise. In this case, 
what is the issue made upon the record? The plaintiff having 
ordered a levy upon the land, the purchaser puts in his claim; 
the Sheriff returns the papers to the Superior Court, and there 
issue is joined. What isthat issue? It is expressed on this re- 
cord, in these words ; 





ey 





“ And now, at this Term, comes the plaintiff in execution, and 
alleges that the property levied upon by his f. fa. aforesaid, is 
subject thereto; and for this eh | he tenders this issue, and puts 
himself upon the country. 

“W. T. COLQUITT, Plainiif: 

“ And the claimant denies that the property is subject, and 
doeth likewise. 

“ THOS. A. LATHAM, 
“DAVID IRWIN, 
“WM. EZZARD, 

“ Attorneys for claimant.” 


The record-shows no more than this. Upon this dangerously 
brief and pregnant issue, what is to be tried? The law and the 
facts as to the liability of the property to the execution.’ The 
plaintiff: asserts that the property is subject to his execution; by 
which he means to say, that it belongs to the defendant in execu- 
tion, and, therefore, the lien of his judgment attaches upon it. 
The claimant denies this upon the record, and the war begins 
pell-mell. If it should appear in proof, that the plaintiff’s judg- 
ment is older than the claimant’s title from the defendant in exe- 
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cution, the issue might, or might not, be a simple one. Prima 
facie, the property belongs to the defendant at the date of plain- 
tiff’s judgment, and the lien attaches, and the claimant is driven 
to shew whatever he can shew, to remove the presumption, and 
to displace the lien. But if the title to the claimant be older 
than the date of the judgment, (and that is the fact here,) then 
the plaintiff may proceed to shew, notwithstanding that fact, that 
the property is the property of the defendant in execution, and 
liable to his judgment. For example—he may shew that the 
conveyance of the property, by the defendant in execution, was 
with intent to delay, hinder and defeat him, as a creditor, and that 
the claimant had notice of such intention, and claim thereby the 
protection of the Stat. 13 Elizabeth. All these things, and 
more, may be gone into, upon the brief issue stated. Well might 
a stranger to our Courts demur to our claim laws, and suggest, 
that, by appropriate pleadings, these serious issues should appear 
upon the record. But I advert to them now, to show, that the 
question made is, whether the property levied on is the property 
of the defendant, and liable to the lien of the judgment. The 
plaintiff’s burden is to establish that fact; he goes upon the as- 
sumption that it is true; and however the issues may multiply, 
and whatever may be the wanderings of the evidence, still thatis 
the point of departure, and to that it is obliged to return. Now, 
if this is the issue between the parties, then I say neither by the 
pleadings, nor upon principle, is the vendor’s lien involved. 
Pleadings, to set forth the vendor’s lien, there are none—in fact, 
no pleadings of any kind, except the informal issue which I be- 
fore transcribed. Nothing is, in truth, put in issue by the re- 
cord, in a claim case, but the liability of the property to the 
plaintiff’s judgment. The title of the claimant is tried, but no 
issue is made on the record about that. It is a feigned issue— 
feigned, albeit it involves title tolands. That the sole legal issue is 
the liability of the property to the judgment, is proven by the 
verdict. The finding is single: “ We, the Jury, find the pro- 
perty subject”—or, “ We, the Jury, find the property not sub- 
ject ;” and by the judgment rendered on it, usually, nothing 
more, when the finding is for the plaintiff, than a simple order 
that the execution proceed. Our Act of 1799 requires that the 
plaintiff’s cause of action, and the defendant’s answer thereto, 
shall be plainly, fully and distinctly set forth. Either, when the 
VOL. vi. 34 
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vendor comes into Court to establish and enforce his lien,-he 
ought to be required to set it forth fully, plainly and distinctly, or 
the Statute which requires this to be done is flagrantly disre- 
garded. The same is true of the claimant’s defence. The de- 
fendant in execution is entitled to be heard against the vendor’s 
lien—he may liave waived it—it may be, in part or in whole, 
satisfied—or he may have taken other security. In a bill, the 
plaintiff’s cause of action would be set forth—the defendant in 
execution, the claimant, and intermediate purchasers, if any, 
could be made parties. Their answers would meet the whole 
case made by the bill—the equities between all the parties could 
be settled by a single decree, and the whole case would appear 
of record. According to the proposition of the plaintiff in error, 
all these matters of claim and defence are to be tried by engraft- 
ing upon the claim issue another, or. other wholly independent 
issues. This is all to be done by parol, and the absurdity: of the 
whole thing is conspicuous in this, that the record shows no trace 
of all this vitally serious litigation. The lien of the plaintiff’s 
judgment is one thing—that of the vendor another and. different 
thing. The judgment is founded on a contract, and its lien is 
created by Statute. The plaintiff is a creditor, both before and 
after judgment. The vendor’s lien is an equity, which springs - 
out of the sale, but does not exist by contract. He is the cestui 
que trust of his purchaser. The plaintiff’s lien is fixed by a 
judgment, before he moves against the claimant—the , vendor’s 
lien-is to be ascertained by a judgment or decree, in the issue 
which he makes with the purchaser, else he can never sell the 
land. The judgment is conclusive—it cannot be inquired into. 
The vendor’s lien is assailable, and may be resisted. The princi- 
ples involved are different. Under the Statute_of Elizabeth, for 
example, notice to the claimant that the purchase money was un- 
paid, is only a badge of fraud. Such notice, when the vendor’s 
lien is to be set up, is, per se, conclusive against the claimant's 
title; and this is the legal proposition which makes this new 
mode of asserting the vendor’s lien, so important in this ease. If 
it were allowed, it is clear, that,the claim trial would become in- 
extricably embarrassed ; the most important questions that are 
made before Courts of Justice, would be tried without pleadings 
and without a record, and the rights of parties would be greatly 
endangered. Much more might be said in relation to this matter. 
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We think, that neither the vendor’s lien, nor.any rules or princi- 
ples of law in relation to it, have any application to this case. 

f2.] In opening his charge to the Jury, the presiding Judge 
said, “‘ that he wished counsel to take notice of his charge, for he 
supposed the case would be taken up, and if he erred, he could 
be corrected, and if the Jury found contrary to evidence, they 
could be corrected.” The latter part of these remarks—those that 
relate to the Jury—is assigned for error. We do not think that 
the remark complained of is ground of error.. In making such a 
remark, either directly to, or in the hearing of, the Jury, we can- 
not say that any rule of law is violated. But the propriety and 
expediency of such a remark is not at all questionable. The 
finding of the facts is, by law, the duty of the Jury; and it is 
also the privilege of the parties, that they shall find the facts. 
This obligation, and this: privilege, ought not to be interfered 
with, either directly or indirectly, by the Court which tries the 
cause, or by this Court. Whilst it is true, that the- Court is 
clothed with power to-grant new trials, upon the ground of a 
finding contrary to evidence, yet this power does not rest upon 
any right in the Court to try the facts—it does not become 
thereby a trier of facts; but it is given to the Court, that any 
flagrant abuse of the trial of the facts, by the Jury, may be cor- 
rected. Such abuse is corrected, not by the Court taking upon 
itself the correction of the errors committed by the Jury, but by 
staying its judgment, and awarding another trial, before another 
Jury. The exercise of this power is confined to exceedingly 
narrow limits—for the obvious reason, that whilst a power to re- 
lieve, against a flagrant abuse of the exclusive function of the 
Jury in the trial of facts, is necessary and proper, yet they are the 
sole legally authorized tribunal to pass upon the facts. Trial by 
Jury, by the Common Law and by the Constitution of this State, 
is, of all other rights of the citizen, the most intangibly sacred. 
To keep it so, is one of the highest obligations of all the officers 
of the Government, and more especially of judicial officers. I 
need scarcely say, that we have no power whatever over the facts 
of the case. A writ of error does not lie to this Court, upon the 
verdict of a Jury. A writ of error will lie upona rule for a new 
trial, upon-the ground, that the Jury found contrary to the evi- 
dence ; but in that case, it grows out of alleged error im law, in 
the Court below, in refusing or granting the rule. And one 
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reason why we cannot approve the remark of the Court, now 
being considered, is, that without explanation, it left the Jury 
fairly to infer—taken especially with the preceding remark—that 
he supposed the case would be taken up—that this Court was au- 
thorized to review their verdict. I say, then, that the obligation 
of the Courts is, to maintain, exclusive and unimpaired, the trial 
by Jury, not in form, but in fact and in substance. To fulfil this 
obligation, trials before Juries ought to be so conducted as to 
constrain the Jury to know and to feel that the sole, absolute re- 
sponsibility of trying the facts, is upon them. They ought, by 
all the forms of procedure, and by the direct. instructions of the 
Court, to be made to feel, that this responsibility is upon them— 
that neither the Court below, nor this Court, nor any other 
power, can share it with them. Lach party, even although each 
has the right of applying for a new trial, is entitled, in the trial of 
his-cause, to the whole intellect of the Jury, the full sanction of 
their oath, and the industry, and attention, and conscientiousness 
which a sense of responsibility is sure to prompt and inspire. 
Any remarks, therefore, falling from the Court, however unin- 
tentional, caleulated to weaken this sense of responsibility, is 
wrong. The remark made by the Court in this case, was calcu- 


lated to work this effect. To tell them, or to say in their hearing, - 


that if they found contrary to evidence, their verdict could be 
corrected, was to inspire in them a belief that the final responsi- 
bility of the verdict was not upon them; and most men could not 
preyent the effect, more or less, of such a belief, on their conduct 
in the jury-box. 

{[3.]. The Judge instructed the Jury, that fraud was. never to 
be presumed, though it might be proven by circumstances,” To 


this instruction, the plaintiff excepts.. I cannot see why. In a - 


Court of Law, fraud cannot be presumed. - There is no doubt 
about that. It may be proven by positive testimony. -The Judge 
affirms nothing against that. He only goes farther, and says, 
that although it cannot be presumed without proof, yet it may be 
proven by circumstances. We see no error here. 

[4.] The presiding Judge farther instructed the Jury, that “to 


hear reports about an incumbrance, did not amount to sufficient - 


notice in Law;” and to that charge, the plaintiff has excepted: 
It will have been seen, that the effort of the plaintiff in execution, 


in this.case, was to set aside the title to the claimant, under. the 
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Statute 13th Elizabeth. He was bound, therefore, to prove that 
the sale, by the defendant in. execution, was made to defraud him, 
a creditor, and that the claimant, and those (the intermediate pur. 

chasers,) under whom he held title, had notice of the fraud. -No- 
tice was sought to be brought home to the claimant, by proving 
that he had been informed that Judge Colquitt, the plaintiff in 
execution, had some claim upon the land ; and it is no doubt to 
this testimony that the Court alludes, in this part of his instrue- 
tions to the Jury.. Whether the claimant bought- with notice. or 
not, is a fact to be left to the Jury. What facts or circumstances 
were evidence of notice, was for the Court to determine. _He 
held, that “to hear reports about an incumbrance, did not amount 
to sufficient notice in Law.’ It is very clear, that to hear a re- 
port—to be told that there was an incumbrance on «the land—is 
not sufficient notice in Law, of itself, to set aside the claimant’s 
title. Sugden on- Vendors, top p. 315. Whether to hear a report 
of an incumbrance, be admissible, even as a fact from-which the 
Jury might infer nétice, is altogether questionable, Indeed, I 
find no authority going that extent. -That the claimant heard the 
report, is a fact which may be susceptible of proof. A report is 
not, however, a fact. Rumor or report does not prove a. fact. 
Proof that one hears-that a thing is so—that.a fact exists—does 
not prove.the fact—it does not charge the mind with knowledge 
of the fact. The most dangerous consequences to the rights of 
property, might be justly appreheuded, if they were left to be de- 
termined upon rumors, which are proven to have reached the ear 
of parties. They are but hearsay, and prove nothing, except in 
certain excepted. cases, of which this is not one. The argument 
in support of this exception in part, was, that the Judge failing to 
specify what was report, the effect of the charge was to exclude 
from the consideration of the Jury, such facts proven, as are 
legitimate badges of fraud. This inference is not- a fair one. 
The word report explains itself: report about an incumbrance: is 
itself explicit, and perfectly intelligible. _The Jury were, it seems 
to us, obliged to limit the application of the instruction to the 
evidence of reports. - There is no error in this instruction. 

[5.] The Court was requested to give to the Jury a certain 
charge. Whether the request and the legal proposition were 
presented verbally or in writing, the bill does not disclose. The 
bill states the rule of law, which was desired to be given in charge 
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to the Jury, and-that the Judge, being requested to charge it, re- 
plied, « Well, I charge it.” The manner of. this charge is ex- 
cepted to. If there were no other ground upon which this cause 
ought to be remanded, we should be constrained to send it back 
upon this—because we believe that the manner. of this charge is 
violative of principle. That the actual scene, at the time when 
this charge was made, was such as to excuse the manner in 
which it was given, and to divest it, in the view of eye-witnesses, 
of something of its objectionable character, we can readily im- 
agine.’ We, however, can view it in no light but that in which 
the record-presents it. It ig not necessary to repeat here, what 
the rule of law. was, which was requested to be given in charge 
tothe Jury. Suffice it to say, that the Judge himself recognized 
it to be a sound principle of law, and also recognized the right 
of the plaintiff in error to have it presented to the Jury ; and no 
doubt he considered that he did present it to the Jury. He did 
charge it for certam purposes. For example, he would, under 
the circumstances, scarcely be liable to a writ of error in behalf 
of the plaintiff, for refusing to charge according to the request; 
and he would-have been liable to a writ of error,.at the instance 
of the other side, for having charged according to the request. 
To this extent—for these ends—the charge, perhaps, may be 
considered as sufficient ; but as an instruction to the Jury, we 
consider it, in effect, no charge, and a virtual denial to the plain- 
tiff in-error, of his right to have the rule of law, which he con- 
sidered applicable to his case, and, indeed, which was so con- 
sidered by the Court, laid before the Jury for their guidance in 
passing upon the evidence. 

The Court is the exclusive judge of the law in civil cases. 
As the Court may not»interfere with the evidence, so the Jury 
may not interfere with the law. The Jury are bound to obey the 
law, as given in charge to them by the Court. I lay this down 
without any qualification. They are bound, according to the or- 
ganization of our Courts, to apply the evidence, under the law, 
as administered to them by ‘the Court.~ They have no right to 
sit in judgment on the law. Hence, if the Jury find contrary to 
a correct rule of law, given them in-charge, the verdict will be 
set aside, and a new trial awarded. “Nay, I go farther. © If an 
erroneous rule of law be given them, they must abide it.’ The 
correction of the error in the law is not with them ; it isa power 
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deposited elsewhere. The Court may correct his own errors, by 
granting a new trial; and if he will not, this Court is organized 
asthe final corrective tribunal. Any want of distinctness be- 
tween the powers of the Court and the Jury, would be ruinous 
to the entire system. This is the theory, and never was theory 
based upon more impregnable principle. And the theory is 
carried out in this State, with great fidelity, in practice, particu-. 
larly by'the Juries. There are occasional departures. Occa- 
sionally, a Jury, or Juries, persist in disregarding the law of a 
case. But the instances are rare. On the contrary, the Juries 
expect, desire, and lean upon, the legal instructions-of the Court. 
They wait upon the directions of the Court—they receive the 
rules of their appropriate action from the lips of the Court. 
They hang upon the words he utters, with intense interest, and 
strain to unwonted tension the whole of their faculties, clearly to 
understand them. As conscientious men, charged with the most 
eventful responsibilities, and not educated and trained in the law, 
they could not do otherwise. It is, therefore, the duty of the 
Court, to charge them as to the law—a duty from which he can- 
not escape.. Not only so; but itis equally and necessarily his 
duty so to give the law in charge to the Jury, as that they shall 
understand his instructions. They are learners from him; ‘he is 
their instructor. For obvious reasons, it has been with the 
Courts, and it ought ever so to be, a matter of pains-taking, to 
make their instructions plain and perspicuous. For myself, I 
know of no duty of the Bench more important than. what is 
usually called the summing up, which embraces a clear summary 
of the facts, and a lucid statement of the law. And next to’a 
strong comprehension of what the law is, stands, in practical im- 
portance, a faculty of presenting it intelligibly to unprofessional 
minds. If these things be so, then, according to these views, 
how stands this matter? 1st. Were the Jury plainly and intelli- 
gibly instructed, as to the law which the plaintiff asked might be 
given in charge? 2d. According to the manner in which the 
charge was given, had the plaintiff the benefit of that rule of law, 
in the action of the Jury upcn his case? They were not in- 
structed at all; there was no presentation whatever to them, of 
the legal principle ; their.attention was not called to it; no ad- 
dress was made to them. All that was said, was this: “ Well, I 
charge it;” and this remark-was made in response to the re- 
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quest of counsel, and, we are obliged to believe, made to the 
counsel. It is not sufficient to reply, that both the request and 
the response were made in the hearing of the Jury. This reply 
assumes that the Jury could, and did as well understand the legal 
rule thus heard, as if they had received it in the form of a clear 
and solemn presentation, directly from the Court to them. This 
- assumption is wholly without foundation. The presumption is, 
that they imperfectly heard, and did not, because, in the very 
nature of the’ case, they could not, understand it. It is-not al- 
ways the case, that an able Judge even can understand the full 
effect of a legal proposition, when first presented. He some- 
times requires a re-statement—perhaps an argument. It is un- 
reasonable to suppose that an untrained Juryman, in the midst of 
the stir and excitement of the court-room, can understand’ and 
practically appreciate a rule of law, as_read or recited to the 
Court, by the counsel from his desk. His attention, it may be 
presumed, was not fixed upon it, for the reason, that he expected 
to be instructed upon it by the Court, in solemn form. 

- Ifthe Jury did not understand the rule of law which was thus 
imperfectly charged, it could not, of course, become to them a 
rule of action in their application of the evidence; and the case 
stood as though there had been no attempt whatever to charge it. ~ 
If so, the second interrogatory is answered. The plaintiff had 
not the benefit of the rule of law which he believed, and which 
the Court held, was applicable to his case ; and for that reason, 
we hold that the manner in which this charge was given, is error. 
Hail vs. Hail, 6 Gill. 5 Johns. 386. Selin vs. Snyder, 11 8S. & 
R. 319.- 3 Cranch, 298. 3 Blackf. 433. Powers vs. McFerron, 
2S. & R. 44. Smith vs. Thompson, Ib. 49. Hamilton vs. Me- 
nor, 1b. 70. Livingston et al. vs. Maryland Ins. Co, 7 Cranch, 
506. : . 

[6.] The next exception is to the admissibility of the evidence 
of the witness Russel. He swears that he saw the claimant'pay 
a large sum of money to A. H. Harrison, and that he understood 
from the claimant, A. H. Harrison and Clayton Williams, that 
the money was in payment for a parcel of land that claimant had 
bought from A. H. Harrison & Clayton Williams, known as the 
Pondtown Place, in the County of Campbell, and that-the elaim- 
ant gave to Harrison & Williams five thousand dollars for: said 
land, as he understood from the claimant and Harrison & Wil- 
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liams. This witness was introduced by the claimant, to support 
his title, by showing the bona fides of the purchase. He bought 
from Harrison & Williams, who bought from Thomas, the de- 
fendant in execution. The testimony goes to show that he paid 
for the land, and how much he gave for it. The objection is to 
proof of the sayings of Harrison & Williams, and the claimant. 
The interview between the witness and these parties, was after 
the claimant had bought the land in question, from Harrison & 
Williams. It occurred in the summer of 1845, and the claimant 
bought in May, 1845. The sayings of these parties are not ad- 
missible as part of the res geste, at the sale of the lands to the 
claimant, because they were not contemporaneous with the trans- 
action. The sayings of the claimant are not admissible, in sup- 
port of his title, unless they are part of the res geste. Here they 
are not. Nor are the sayings of his vendors, in support of his 
title, uttered after they had sold and parted with all their interest 
in the land, admissible. What the witness understood, therefore, 
at that time, from these parties, is, in our judgment, incompetent 
testimony, and ought to have been rejected. So far as the testi- 
mony goes to prove facts—the payment of the money, for ex- 
ample—it is competent. 

As to the testimony. of L. B. Watts, we think the Court was 
right in rejecting it. It was afterwards read by consent, at the 
suggestion of the Court—he expressing doubt as to the correct- 
ness of his decision, and saying, at the same time, in the hearing 
of the Jury, that it did not amount to much. This remark is 
made the ground of an assignment. Without laying too much 
stress upon every casual remark that may fall from the Court, in 
communicating with counsel in the progress of a cause, we are of 
opinion, that whilst this remark, thus made, is not ground for 
error, it might as well have been omitted. 

As before stated, Judge Colquitt having reduced his claim 
against his-vendee, Thomas, for the purchase money of the Pond- 
town lands, to judgment, was seeking to subject them. Thomas, 
pending the suit against him, had sold the lands to a company, 
known in this record as Harrison & Williams, who sold, pending 
that suit, to the claimant, Nathaniel Harrison. Colquitt’s judg- 
ment being younger than the deed to the claimant, and, also, than 
the deed to the claimant’s vendors, Harrison & Williams, his ef- 
fort was to show, that the original sale from the defendant in exe- 
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cution, to Harrison & Williams, was void ; because made to hin- 
der, delay and defraud him, as a creditor, under. the Statute 13 
Elizabeth, and that the purchasers from Thomas had notice of the 
fraudulent intention—whilst the claimant, on his part, sought 
the protection of the exception in that Statute, in favor of bona 
Jide purchasers, for value, without notice. His effort, therefore, 
was to prove the ona fides of his purchase, and that he had-no 
notice of the fraud. Such was the principal grounds of contest 
in this cause, and a large volume of testimony was introduced, di- 
rected to these points. The Court gave to the Jury several in- 
structions relative to the question of notice, which are excepted 
to. In reviewing the instructions of the Court upon this head, in 
justice to the Court, I remark, that an effort seems to have been 
made by the counsel for the plaintiff, to secure to him the benefit 
of the rule, as applicable to a contest between the vendor, seeking 
to set up his lien, and a purchaser from his vendee—whilst it is 
very obvious, that the purpose of the Court was to exclude that 
rule from the case, and to hold the parties to the rule of notice, 
under the Statute of 13 Elizabeth, 

'. Examining into.these instructions with diligence, we are satis- 
fied, that in more than one instance, the charge of the Court is 
susceptible of such a construction, as denies to the plaintiff the 
benefit of certain testimony which, under the law, he was entitled 
to. Whether, in fact, the Jury did allow the full effect of this tes- 
timony, is what we cannot determine; but as their verdict is 
against the plaintiff, we have a right to presume that they did 
not. I do not.mean to say that, in my opinion, the plaintiff ought 
to have recovered—I express no opinion about that—I only 
mean to say, that inasmuch as the instructions of the Court are 
susceptible of a meaning adverse to the rights of the plaintiff, 
and inasmuch as the Jury found against him, it is a fair inference 
that they understood them in that adverse meaning. 

[7.] The plaintiff was bound to prove in this case— 

1. That the sale, by Thomas, was fraudulent; that is, that it 
was made to hinder and defeat his debt. He was bound to prove 
a fraud, in fact. To prove this, he was entitled to give in evi- 
dence certain facts—as the pendency of his suit at the time of the 
conveyance—possession retained by Thomas, and other facts of 
like character, which the law recognizes as marks or badges of 
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fraud. See 2 Kelly, 1. From these facts, the Jury are left to 
ascertain the bona fides, or the mala fides of the sale. 

[8.] 2. He was bound to prove that Harrison & Williams and 
the claimant, both had notice of the fraudulent intention of Thom- 
as, in his sale to Harrison & Williams. 

[9.] I say oth, because the rule is, that one who buys from a 
fraudulent grantee, bona fide, and without notice, will be protect- 
ed. So, also, if one buys from an innocent grantee, with notice, 
he will equally be protected ; that is to say, if the claimant bought 
from Harrison & Williams, without notice of the fraud, his titlé 
will be good against Colquitt’s judgment, although they bought 
from Thomas, with notice. So, also, if the claimant bought with 
notice, and they bought wethout notiee, his title will be good—so 
that both the claimant and his vendors must be charged with no- 
tice. This is the rule,-both under the 27 and 13 Elizabeth. 
The rule has been held different in New York, and, also, in Con- 
necticut and North Carolina, under the 13 Elizabeth. In Rob- 
erts vs. Anderson, Chancellor Kent held, approving the decision of 
the Supreme Court of Connecticut, in Preston vs. Crofut, (1 
Conn. R. 527, note,) that inasmuch as the Stat. 13 Eliz. made a 
conveyance to defeat creditors utterly void, a purchaser from the 
debtor, buying with notice, acquired no title, and could convey 
none, even toa purchaser without notice. Itseems to have been 
so held, also, in North Carolina. See Hoke vs. Henderson,3 Dev. 
12t0 16. In New York the Chancellor-has been overruled, and 
unless in Connecticut and North Carolina; no distinction now ob- 
tains between the Stat. 27 and the Stat. 13 Elizabeth. The rule, 
under both Statutes, by the preponderance of authority, is as I 
first above stated it tobe. 3 Johns. Ch. R. 372. 3 Dev. 12 to 16. 
1 Conn. 527, note. -18 Johns. R. 515. 9 Paige, 132. 2 Mason, 
252. 1 Sumner, 507. 2 Pick. 184. 12 Idem, 307. 3 Metcif. 
332. 8 Idem, 411. 8 Watts, 489. 3 Penn. 160. 18 Maine, 
391. 2 N. Hamp. 402. 7 Dana, 506. 5 Missouri, 296. Note 
to Hopkirk vs. Randolph, 2 Brock. 152,’3. 3 Kelly; 448. 

To prove the fraudulent intent of Thomas, the pendency of the 
suits against him is a competent badge, and in this case ought to 
have been submitted, with its fuil effect-as such, tothe Jury. The 
fraud, on the part of Thomas, was a preliminary fact, to be estab- 
lished—notice to the claimant and his vendors, of the fraud, could 
not be established, unless the fraud itself was proven. The pen- 
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dency of the suits, was, also, a fact to be left to the Jury, to show 
notice to them—it was an indicium, from which notice might be 
inferred—for they bought whilst the suits were pending. Of it- 
self, it is. not notice; and I apprehend that the pendency of the 
suit, in favor of the plaintiff, was legitimate evidence, to the ex- 
tent stated, to show notice whether the record of the case pend- 
ing, showed the consideration for whieh the notes sued on were 
given or not. The consideration really has nothing to do with 
the matter. The facts to be arrived at in this case were, was the 
plaintiff a. creditor of Thomas—uo matter upon what considera- 
tion—was the conveyance by Thomas made.to defeat him as a 
ereditor, and had the claimant and _ his vendors notice of a fraud 
against the plaintiff, as a creditor? In an attempt to enforce the 
vehdor’s lien, it would not, of course, be enough for a vendor to 
exhibit the notes of the vendee. He would be held to go farther, 
and prove the sale of the land, and if the notes became material 
testimony at all, 1 apprehend they would avail nothing, unless 
proven to be given for the land ; but in this case, let it be remem- 
bered, that we have nothing to do with the vendor’s lien. Now, 
what did the Court charge as to the pendency of the suits? He 
charged, “that the pendency of the suits did not operate as no- 
tice, either positive or constructive, for the notes did not express - 
the consideration for which they were given; and although the 
plea did set forth that fact, yet the plea was not verified, and, if 
taken at all, would have to be taken together, and it set forth a 
partial failure of consideration.” Inthe view I have presented 
of the lis pendens, as a badge of fraud, and as evidence of notice 
to the purchasers, there was error inthis charge. It-is true, that 
the pendency of the suits was not notice, positive or constructive; 
that is, not such notice, in law, as would be conclusive upon the 
claimant. In that.construction the Court was right; but it was 
competent evidence, as a fact or circumstance, from which the 
Jury might infer notice. It was theright of the plaintiff, that the 
Jury should be allowed to consider of it. Were they so insttuct- 
ed as to Jead them to believe that they were at liberty to consider 
the pendency of the suits as evidence for any purpose? We 
think they were not. It being in reference to a vital point in the 
ease, the charge ought to have been more explicit. We think 
the Jury may have construed this charge, as withdrawing from 
their consideration, altogether, the fact that the suits were pend- 
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ing at the time when the claimant and his vendors purchased. 
They ought to have been told, that the pendency of the suits, al- 
though not conclusive in law, or in fact, as to notice, yet was a 
fact which they were at liberty to consider, in determining, in 
connection with the other evidence in the case, whether they had 
notice or not; and this, wholly irrespective of the reasons given 
by the Court, as to the consideration of the notes sued on, and the 
plea. 

[10.] Farther, the plaintiff’s counsel requested the Court to in- 
struct the Jury, “ That if they believed, first, that the deed to 
Harrison & Williams, made by the defendant in f. fa. was frau- 
dulent as to creditors, and that Nathaniel Harrison, the claimant, 
knew of the indebtedness of the defendant, Thomas, to the plain- 
tiff for the purchase money of the fractions, and of Thomas’ in- 
solvency, and the pendency of the suits, at any time before he 
paid the. purchase money and received a title, that a.deed taken 
after such notice would not defeat the incumbrance, and that such 
deed would be fraudulent in law.”” The Court refused to charge 
as.thus requested, and we think correctly. 

In this case, a deed taken after knowledge of the plaintiff’s 
incumbrance, of Thomas’ insolvency, and of the pendency of the 
suit—such knowledge being before the payment of the purchase 
money—would not, necessarily, defeat the incumbrance. That 
part of the instruction asked is true; yet it is not true that the 
deed would be fraudulent in law. I repeat, that the fraud to be 
proven, is a fraud in fact; and the notice to be charged upon the 
purchasers, is notice of this fraud in fact. The fraud being pro- 
ven, and notice of it carried home to the purchasers, they become 
parties to the fraud, and the law adjudges, then, that their title is 
not good. The fact of fraud, and the fact of notice, are to be 
submitted to the Jury. Hence, if the knowledge of the incum- 
brance, of Thomas’ insolvency, and of the pendency of the suits, 
be proven, those facts do not, as of legal necessity, annul the 
deed. I am aware; that the desired instruction assumes that this 
sale was fraudulent. Let that be so; still, knowledge of these 
facts, to wit: Colquitt’s debt, Thomas’ insolvency, and the pen- 
dency of the suits, does not, necessarily, make the deed to claim- 
ant void. Whether void or not, is the issue upon the question of 
notice, and these facts are submitted to the Jury upon that issue. 
Upon the requisition in the request, that upon knowledge of these 
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facts the claimdnt’s deed be charged to be fraudulent, the Court is 
invoked to determine the issue as to the notice. He did not err 
in not responding favorably to the invocation. He, however, in 
response, charged, “ that if any considerable part of the purchase 
money had been paid, and the contract of purchase complete, be- 
fore notice, that the claimant -was not compelled to stop, but 
had a right to go on and take a deed, which deed would, in no 
wise, be affected by the notice in this suit, the plaintiff averring that 
he did not rely upon his lien in Equity.” The lien in Equity 
being out of the question, it remains ‘to inquire, whether there be 
any error in this instruction? Whena purchaser goes into Equi- 
ty, for relief against a prior incumbrance, upon the ground that 
he is a bona fide purchaser, without notice, he will not be reliev- 
ed, if he has notice before he pays all the purchase money, al- 
though he has paid a part. The rule in such a case goes thus far, 
to wit: notice before actual payment of all the purchase money, 
although it be secured, and the conveyance actually executed, er 
before the execution of the conveyancc, notwithstanding the mo- 
ney be actually paid, is equivalent to notice before the contract. 
2 Sugden on Vendors, top p. 312. 3.P. Wms. 387. 2 Atk. 630. 
1 Johns. Ch. R. 288. 1 Munf. 38. 7 Johns. Ch. R. 65. 

I do not mean to say, that this rule applies in this case. In the 
case put by the Court, he says, that the purchaser may go on 
and take his deed. True, he may; buthe proceeds to say, that 
in such a case, notice would in no wise affect the deed ; that is, in 
a case where a considerable part of the purchase money is paid— 
the contract of purchase being complete—the purchaser then re- 
ceiving notice, before the balance of the purchase money is paid, 
and before the deed is taken, the deed will in no wisebe affected 
by the notice. We do not agree with the Court in this idea. The 
purchaser may go on, in such a case, to take his deed, and as 
against.a prior incumbrance, with notice, it would not avail him 
in Equity ; and here, we think, he takes it at the peril of its being 
set aside for notice of the fraud. We mean to say, that in the 
case put by the Court, at Law, as here, the facts going to show 
notice of the fraud, may be submitted to the Jury, and to this ex- 
tent and no farther, we think this charge wrong. 

[11.} In relation to the statements of Clayton Williams, upon 
a close inspection of the record, the only point determined by the 
Court was, that his statements could not be given in evidence to 
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prove his own agency—he being a competent witness to prove 
his agency. This ruling was at the request of the claimant. To 
this proposition the plaintiff does not object. The objection is to 
this remark of the Court, recited in the bill, made to the Jury,to 
wit: “testimony can be legally admitted for one purpose, and 
when so admitied, cannot be made evidence for a different pur- 
pose, and the sayings of Clayton Williams, made after his actings 
in that capacity, while purchasing, cannot be admitted to prove 
his agency, he beinga good witness for that purpose.” We find 
no error in the ruling or the remark, 
Let the judgment be reversed.. 





No. 46.--James Houmes, administrator, plaintiff in error, vs. Joun 
Lirtrot, administrator, defendant. 


[1.] Where L and T executed a marriage settlement, in contemplation of 
marriage, in which L, the intended wife, declared that it was her desire 
that all her property should be kept and assured to her separate use and en- 
joyment forever, and that her trustee should keep, preserve, and assure the 
same forever unto L, the intended wife, to her entire and free use, control and 
benefit, free and exempt from all debts of T, the intended husbahd, now 
existing against him, or which shall hereafter exist; and T, the intended 
husband, assented and agreed thereto, in consideration of the intended mar- 
riage, and the further consideration of one hundred dollars, received from 
his intended wife as a marriage portion: Held, on a bill filed by the ad- 
ministrator of the husband, against the administrator of the wife, to compel 
the latter to make distribution to the representative of the husband, that the 
husband, by the words and clear intention of the marriage settlement, not 
only relinquished and abandoned his marital rights to his intended wife’s 
separate property, during the coverture, but forever, without limitation of 
time; and that the administrator of the wife was entitled to retain the 
property, and after the payment of the wife’s debts, to distribute to her 
children. 





Bill for discovery, account, &c.in Houston. Decision by Judge 
Stark, at October Adjourned Term, 1849, to wit: in January, 
1850. 
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This bill was’filed by James Holmes, as administrator of Hen- 
ry Talton, against John Liptrot, as administrator of Camilla Tal- 
ton, deceased. ~ 

Camilla Talton—while the widow Liptrot—entered into an 
ante-nuptial settlement with Henry Talton, the material parts of 
which are as follows: “The said Camilla being desirous of en- 
joying, maintaining and keeping all and singular her lands, ne- 
groes, and other property, real and personal,” &c. also, what 
“ shall be received from her father’s estate, at his death, in case 
she should then be living, separate and distinct from all the prop- 
erty of her said intended husband,”—* and being desirous that 
all her said property shall be kept and assured to her separate 
use and enjoyment forever; and the said Henry Talton hereby 
assenting and agreeing thereto, in consideration of the marriage 
portion aforesaid, ($100) and of said intended marriage,” it. was 
agreed that the trustee should “keep, -preserve and assure the 
same forever unto said Camilla, and to her entire and free use, 
control and benefit, free and exempt from all and every liability, 
obligation or charge of judgments, debts, demands, or contracts, 
now existing, or which shall hereafter exist, against said Talton.” _ 

And said Talton “ covenants and agrees that he will not op- 
pose or-obstruct the said trustee in the due and proper execution 
of his trust, but will aid him in behalf of said Camilla.”. Signed 
by the parties and the trustee also. 

Camilla died—her husband surviving her. Talton afterwards 
died in possession of the trust property. John Liptrot.adminis- 
tered on Camilla’s estate, and J. Holmes on Talton’s estate, _ Lip- 
trot, in trover, had recovered the property (slaves) from Holmes, 
who now files this bill in right of the intestate husband—claiming 
his right to the sole administration, without accountability, of his 
deceased wife’s estate. 

That part of the Court’s charge excepted to, is as follows: “It 
is the opinion of the Court, that a legal construction of this con- 
tract hinders, at once and forever, the dominion of the husband, as 
well as all his then present and future creditors, from any and all 
right to this property; and that after the payment of the debts of 
Camilla, and the expenses of administration, it must descend, as 
it ought, to her children.’ 

- Complainant requested the Court to charge, that-unless the set- 
tlement made proyision for the property vesting in the children 
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of said Camilla, after her death, or in some other way, made.a lim- 
itation over, that the husband was entitled, after her death, to re- 
cover it, as her administrator, and his representatives are now en- 
titled to recover from defendant, which the Court refused, 

And to this, complainant’s counsel also excepted, and thus the 
case comes up. 


Per and Gigs, for plaintiff in error, cited the following au- 
thorities : 


1 Kelly, 389. Rochell vs. Tompkins, 1 Strobhart’s Eq. R. 114A. 
1 McMullan's Eq. R. 201. Allen vs. Rumph, 2 Hill’s Ch. R.1. 
Barkins vs. Giles; Rice’s Eq. 315. Stewart vs. Stewart, John. 
Ch. R. 229. Pickett vs. Chilton, 5 Munf. R. 467. 


S. G. Hunrer and 8. T. Batey, for defendant, cited— 


Broom’s Legal Maxims, 120,198. 16 John. R.172. 2 Black, 
Com. 209, 241. 8 Bacon, 274, 280. 9 John. R.123. 3 Vesey, 
246. 4 Ga. Rep. 377. 


By the Court—Warner, J. delivering the opinion. 


[1.] This is a bill filed by the administrator of Henry Talton, 
against the administrator of Camilla Talton, for distribution of 
the estate of Camilla Talton, in the hands of her administrator. 
It appears from the record, that in the year 1834, Henry Talton 
and Camilla Liptrot entered into a marriage settlement. Camilla 
Liptrot was then the widow of Hopkins Liptrot—had one child, 
and was possessed of considerable property; that she intermar- 
ried with Talton, and died, leaving her husband, Henry Talton, 
and two children by the latter marriage, surviving her. Camilla 
Talton died intestate. Subsequently, Henry Talton died intes- 
tate, without having taken out administration on his wife’s estate. 
The record also shows, that independent of the separate estate of 
Camilla Talton, his former wife, the estate of Henry Talton was 
not sufficient, by several thousand dollars, to pay his debts. 

The great question in this case is, whether the administrator of 
Camilla Talton can be compelled to make distribution to the ad- 
ministrator of Henry Talton. 
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The decision of this question must depend on the construction 
tobe given to the marriage settlement. If, by the terms of that 
settlement, the marital rights of Henry Talton to the property of 
his intended wife, Camilla, were not forever relinquished and aban- 
doned, but only suspended during the coverture, then, upon her 
death, without having made any disposition of the property in her 
lifetime, the marital rights of the husband would attach to the prop- 
erty, by operation of law, and the complainant is entitled.to recov- 
er. Stewart vs. Stewart, '7 John. Ch. Rep. 229. But if, by a fair 
and liberal interpretation of the words of the marriage settlement, 
Henry Talton not only relinquished and abandoned his marital 
rights to the property of -his intended wife, during the coverture, 
but forever, then his administrator is not entitled to recover, for 
he is bound by the contract of his intestate. 

It has been insisted on the argument, that the right of the com- 
plainant to recover, was settled by the judgment of this Court, in 
Liptrot vs. Holmes, 1 Kelly, 381. The question made by the re- 
cord in that case was, whether the administrator of Camilla Tal- 
ton was entitled to maintain an action of trover, for the recovery 
of certain slaves, or whether the legal title to the slaves was in the 
trustee of Camilla Talton, under the marriage settlement. 

This Court held, that the /egai title to the property was not in 
the trustee, but in the administrator of Camilla Talton, and that he 
had the right to reduce the property into his possession, as her 
administrator; but the question as to whom the administrator of 
Camilla Talton should mike distribution of the property, when 
reduced to his possession, was not made by the record in that case, 
nor was that question considered or adjudicated by. this Court. 
We will now proceed to consider the marriage settlement execu- 
ted by the parties in 1834, in contemplation of their intended 
marriage. 

After reciting the property of which Camilla Liptrot was pos- 
sessed and in expectancy, the.contract further recites: ‘“ Where- 
as, a marriage is this day intended to be had and solemnized be- 
tween the said Henry Talton and Camilla Liptrot, with whom 
the said Henry is to have and receive the sum of one hundred dol- 
lars in money, as for her marriage portion ; and the said Camilla 
Liptrot, being desirous of enjoying, maintaining and keeping all 
and singular the lands, negroes, and other property, real and per- 
sonal, which shall be assigned to her on distribution of the estate 
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of said Hopkins Liptrot, deceased, and also, all and singular the 
property, real and personal, that shall be given to her by her said 
father, Aquilla Liptrot, and also, which shall be received by her 
from her father’s estate after his death, in case she should then be 
living, and the increase of. said property, separate and distinct 
from all such property, real and personal, as shall be acquired, 
claimed or owned, or which is now claimed or owned by the 
said Henry Talton, her intended husband, in the event- of their 
intended marriage. And the said Camilla Liptrot being further 
desirous that all and singular the said property, and increase 
thereof, when assigned or delivered to or received by her, as 
hereinbefore contemplated, shall be kept and assured to her sep- 
arate useand enjoyment forever ; and the said Henry Talton here- 
by assenting and agreeing thereto, in consideration of the marriage 
portion aforesaid, and of the intended marriage—it is, therefore, 
covenanted and agreed by and between the parties to these pres- 
ents, in manner and form following: that is to say, the said Hen- 
ry Talton and Camilla Liptrot have made, constituted and ap- 
pointed, and do, by these presents, make, constitute and appoint 
the said John Liptrot, trustee for the said Camilla, and for all and 
singular her property, real atid personal, hereinbefore referred to, 
and of the increase thereof, to keep, preserve and assure the same 
JSorever unto the said Camilla, and to her entire and free use, con- 
trol and benefit, free and exempt from all and every liability, ob- 
ligation or charge of any and all judgments, debts, demands. or 
contracts now existing, or which shall hereafter exist, against him, 
the said Henry Talton. And for the full, faithful and perfect per- 
formance of every part of this agreement, the parties bound them- 
selves,’ &c. See the entire agreement, 1. Kelly, 382. 

“Marriage settlements,” says Chancellor Kent, “ usually pro- 
ceed from the prudence and foresight of friends, or the warm and 
anxious affection of parents ; and if fairly made, they ought to be 
supported, according to the true zntené and meaning of the wstru- 
ment by which they are created. A Court of Equity will carry 
the intention of these settlements into effect, and not permit the 
intention to be defeated.” 2 Kent’s Com. 165.. Methodist Epis- 
copal Church vs. Jacques, 3 John. Ch. Rep. 88. In Horry vs. Hor- 
ry, (2 Dessaussure’s Eg. Rep. 125) the Court said, ‘in marriage 
settlements, the most favorable exposition will be made of words, to 
support the intention of the parties.” 
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It is true, that the éxtention of the parties cannot control the law, 
but it is legitimate to look into the instrument for words, as evi- 
dence of the intention of the parties, so as to take it out-of the gen, 
eral rule of law, as to the marital rights of the husband; especial- 
ly when there are children of the marriage unprovided for, as in 
this case. In Groves vs. Clark, (15 English Ch. Rep. 140) the 
Master of the Rolls said, “that a settlement upon a married wo- 
man is, without a special agreement to the contrary, always un- 
derstood to invoke a provision for the children.” But here, we 
must be governed, as to what was the éntention of the parties, by 
the words of the instrument. Was it the intention of the parties, 
that the marital rights of Henry Talton, to the property of his in- 
tended wife, should only be suspended during the coverture, as in 
the case of Stewart vs. Stewart ; or did the parties look beyond the 
termination of the coverture? It is to be remarked, that by the 
terms of the settlement, the husband is not even to have the ase 
of any portion of the property during the coverture. In what man- 
ner does the instrument declare Camilla Liptrot is desirous to 
secure the property to her separate use and enjoyment? Does 
she only desire to have it so secured during the coverture? The 
words of the instrument answer the question, by declaring the 
parties intended it should be secured to her separate use and en- - 
joyment forever. She is not only desirous that the property shall 
be secured to her separate use and enjoyment during the cover- 
ture, but forever ; that is to say, it is never to belong to Henry 
Talton, in any event whatever. Such is her declared intention, in 
our judgment, by a fair and liberal construction of the words of 
the instrument. To which declared intention, Henry Talton, her 
intended husband, asserted and agreed thereto, (as the_words of 
the instrument declare) in consideration of the one hundred dol- 
lars, which she paid him as a marriage portion, and in censidera- 
tion of the intended marriage. Her proposition to him is, in sub- 
‘stance, (as it appears from the instrument) I will marry you, and 
give you one hundred dollars, as a marriage portion, provided 
you will forever relinquish all claim to my property. 

To this proposition, the intended husband appears to have as- 
sented, and his administrator is now bound by the stipulation of 
his intestate. The stipulation, as to the protection of the proper- 
ty-from the debts of Talton, evidently looks dSeyond the termina- 
tion of the coverture. The property is not only to be protected 
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against the debts of Talton during the coverture, but forever. The 
true intent and meaning of the parties to this marriage settle- 
ment undoubtedly was, from the words of it, that neither Talton 
nor his creditors, should ever have the benefit of his wife’s sepa- 
rate property, either during the coverture, or at any other time. 
Talton, the intended husband, did not, nor did he intend, by the 
words of the instrument, merely to abandon his marital rights.to 
the property during the coverture, but he did, and so intended, to 
abandon them forever, for the consideration stated. The only two 
cases cited on the argument, most analagous to this, were, Baskin 
vs. Giles, Rice’s Eg. Rep. 315, and Suggs vs. Tyson, 2 Hawk's 
Rep. 472. In Baskin vs. Giles, the Court were divided in. opin- 
ion, and in Suggs vs. Tyson, it was held, the marital rights of the 
husband were defeated. In the view which we have taken 
of this marriage settlement, we hold, that Henry Talton aban- 
doned his marital rights to the property of his intended wife, 
not only during the coverture, but forever, without any limitatien of 
time; and that her administrator is entitled to retain the property, 
and after the payment of debts, to distribute it to the children of 
his intestate. 
Let the judgment of the Court below be affirmed. 





No. 47.—Henry M. Buckner, plaintiff in error, vs. Watiam HL 
Lez, et al. defendants. 


[1.] Upon an agreement between A and B, that A should take certain ne- 
groes of B, and work them in a blacksmith’s shop, furnish all supplies, pay 
all expenses, and give B one-half of the net proceeds of the shop, for the 
use of the negroes:. Held, that as to third persons, A and B are partners. 


[2.] If the business of a firm is conducted by one of the partners, and his 
name is the name of the firm, and a note is made by that partner in his 
name, the firm will be liable thereon, if itis proven that the note was made 
as a note binding the firm, or that the consideration of the note was for the 
benefit, and in the course of the business of the firm, and that the payee be- 
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lieved these things, and the maker sanctioned his belief by his acts and re- 
presentations. 

[3.] If money is borrowed, or a purchase made by an individual member of 
a partnership, and his note is given therefor, it is, prima facie, the debt of 
the individual; but the holder, in an action against the firm, for the consid- 
eration of the note, may rebut this presumption by proof; and if it appéar 
that the credit was given to the firm, and not the individual, if the money 
orthe property went to the use, and in the course of the business of the 
firm, it will be liable. If, however, the credit was given to the individual, 
the firm will not be liable, although the money or property went to the use 
and in the course of the business of the firm, In that case it willbe held 
an advance by the individual member to the firm, and he will become the 
creditor of the firm. 


Assumpsit, in Houston. Decision by Judge Stark, at October 
Adjourned Term, 1849—January, 1850. 


Henry M. Buckner brought this suit, on a note for $282, (sign- 
ed by William H. Lee, alone,) against James A. Everitt and Wil- 
liam H. Lee, charging them as partners. 

It appeared that Lee was a blacksmith, and he and Everitt 
agreed, that Everitt was to put in with Lee, some negroes to 
work with him in his shop; that Lee was to “furnish all sup- 
plies, pay all expenses, and give Everitt one-half the net pro- 
ceeds, for the use of the negroes.” It did not appear that Eve- 
ritt furnished any tools or materials, or of his having paid, or 
agreed to pay, any of the.expenses. Ona settlement between 
the parties, Lee reserved money to pay the debts due by the con- 
cern. Lee gave his notes for the wood work of wagons, which 
were troned in the shop, and sold by him; that Lee said he and 
Everitt were in the blacksmith business together, and ironing 
wagons. Some patrons (or one) paid accounts to both Everitt 
and Lee. One witness saying, he “never heard it called any 
other than Everitt & Lee’s shop.” 

The plaintiff, after:making above proof, and Sntrodhciag the 
note, closed. Defendants moved a non-suit, on the ground that 
there was no sufficient’ case made to carry it to the Jury; that 
Everitt’s estate was not liable, (Everitt had died and his repre- 
sentative been made a party.) The Court sustained the motion— 
to which plaintiff excepted, and. brings up the case on that 
ground alone. 
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A. P. Powers, for plaintiff in-error, cited— 


Bissett on Partn. 442. 16 Wend. 505. 17 Sergt. & R.2. 2 
H. Bl, 235. . Coliyer on Partn. 43. 2 W. Bl. 99,999. . Smith's 
Lead. Cases, 614, 615. 18 Ves. 301. 


Hunter, for defendant. 
By the Court—Nisset, J. delivering the opinion. 


The presiding Judge non-suited the plaintiff, upon the ground 
that there was not evidence adduced, in support of his action, 
sufficient to carry it to the Jury. 

[1.] The action was brought to recover a sum -of money, al- 
leged to be due by Lee and Everitt, as partners in the black- 
smith’s business. In support of his action, the: plaintiff proved, 
that Everitt and Lee entered into an agreement, by. virtue of 
which, Lee was to take Everitt’s negroes, work them in the shop, 
furnish all supplies, pay all expenses, and give Everitt one-half 
of the net proceeds of the shop, for the use of the negroes; that 
the business was conducted by Lee; that the shop was understood 
to be the shop of Everitt & Lee; that a part of the business 
conducted by them was, ironing wagons for sale. A note made 
by Lee, and payable to the plaintiff, which was proven to-have 
been given for the wood work of wagons, was in evidence, 
There was, also, evidence going to show, that at the time this 
note was given, Lee, the maker, represented to the plaintiff, that 
himself and Everitt were conducting the smith’s business togeth- 
er, and that a part of their business was the ironing of wagons. 
With this proof the Court non-suited the plaintiff. The bill does 
not show upon what legal principle the non-suit was awarded. It 
is claimed, before this Court, that it was rightfully awarded, upon 
two grounds— 

1. Because these parties were not proven to be partners. 

2. Because, if partners, it was incompetent for Lee to bind 
the firm, by giving his own note, unless by express authority from 
his partner.. No such authority being shown, it is argued that 
the Court was compelled to non-suit the plaintiff. Overruling, as 
we do, the judgment of the Court, I find it impossible to sustain 





288 _ SUPREME COURT OF GEORGIA. 





Buckner vs. Lee et al. 








our judgment, without, at the same time, overruling the above 
propositions of counsel. Their discussion, briefly, therefore, be- 
comes indispensable. And first, whether, according to law, by 
the proof, these parties are partners? Whether, tater se, they 
were partners, is not the question. It may be conceded, for the 
sake of the argument, that they were not. The inquiry is, wheth- 
er, as to third persons, they were partners, and liable for the 
debts of the concern, as such? <A community of property, and az 
agreement to share in the losses and profits of a business, or com- 
munity of losses and profits, alone, will make the parties part- 
ners. But there may be a partnership without such community 
and agreement. There may be-a partnership where there is no 
community of property—no agreement to share-in the losses and 
profits, and no community of losses—that is to say, an agree- 
ment that one of the parties shall receive a proportion of the net 
profits of the concern, for money advanced for its use, or property 
farnished for its use, (as here,) will constitute a legal partnership, 
as to third persons. I do not mean to say, that in all cases, a 
person will be a responsible partner, who receives a part of the 
profits of a business. There are cases where such a person will 
not be. Thus, a party may, by agreement, receive by way of . 
rent, a portion of the profits of a farm or tavern, without becom-. 
ing a partner. Prince vs. Hankinson, 6 Halst. 181. 3 Kent, 34. 
So, to allow a clerk or agent a portion of the profits of sales, as 
a compensation for labor, or a factor a per centage on the amount 
of sales, does not make the agent or factor a partner, where it is 
intended merely as a mode of payment, and when not understood 
as an interest in the profits, as profits. 3 Kent, 34, and note. So, 
also, one who lends money to a firm, and is to receive therefor 2 
fixed interest, or an annuity, certain ‘as to amount and duration, 
will not thereby become a partner, as to third persons; because 
there is no mutuality of profit with the firm, and no general par- 
ticipation in its casual and indefinite profits. Story on Partuer- 
ship, §66. Collier on Part. b.1, ch. 1, §1, p. 26, 2 edit. 

“The true distinction, (says Mr. Story,) by which we are to 
distinguish cases of this kind, from cases in which there is a part- 
nership, as to third persons, is to ascertain whether the retiring 
partner, lender or annuitant is to receive a share of the profits, as 
profits; or whether~the profits are relied on only as a fund of 
payment; or, in other words, whether the profit, or premium, or 
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annuity, is certain and defined, or is casual, indefinite and depend- 
ing on the accidents of trade. In the former case, it is a loan—in 
the latter, a partnership.” Story on Part. §67. Grace vs. Smith, 
2 W. Black. R. 998, 1000. Waugh vs. Caurs,2 H. Black. R. 
235 to 247. And again, “in short, in all cases of this kind, the 
real question to be solved is, whether the party is, in effect, to 
participate in the rise or fall of the profits, as such, or whether 
he only looks to the profits as a fund for payment of the annuity, 
but not exclusively to that fund. In the former case, he is a part- 
ner—in the latter, he is not.” Story on Part.§69. “The test of 
partnership is a community of profit—a specific interest in the 
profits, as profits, in contradistinction to a stipulated portion of 
the profits, as a compensation.” 3 Kent, 25. To which I add, in 
contradistinction, also, to a stipulated portion of the profits, as an 
annuity ; that is, an annual sum for the use of money, or of ne- 
groes, or other property. It seems, then, clear, that if one is to 
receive a certain proportion of the profits, as one-third or one- 
half, as profits, he isa partner. If @ certain sum is agreed to be 
paid out of profits, and the party does not look to that alone for 
payment, he is not a partner ; but if the sum to be paid is not fix- 
ed, but may. be increased or diminished by the amount or acci- 
dents of the business, then the receiver is a partner. Story om 
Partnership, §§68, 67,69, 70. - Collyer on Part. 28,2 edit. 2 W. 
Black. 998. 2H. Black. R.235. Loomis vs. Marshall, 12 Conn. 
R. 69. Champion vs. Bostwick, 18 Wend.175. Vandenburg vs. 
Hull, 20 Ié.'70. 17 Vesey, 204. 1 Rose.R.91. Carey on Part- 
nership, 11,.1. 1 Hill, 526. 1 Iredell,199. 38 Eng. C. Law 
Reps. 495. 

Now, in this case, the proof is, that for the use of his negroes, 
Everitt was to receive, not a stipulated sum, but one-half the net 
proceeds of the shop. The amount he was to get, was to be paid 
out of the profits, as profits ; and the amount depended upon the 
business—its amount, management and accidents. It would fluc- 
tuate according to the amount of the whole net profits—it was 
one-half, after expenses were paid, There was clearly commu- 
nity—mutuality, as to the profits; he looked to no other source for 
his hire; he was entitled to an account against Lee, for his inter- 
est in the concern. Upon the proof, as to the partnership, we are 
clear that the cause ought to have gone to the Jury. 

[2.] There is ne controversy about the general proposition, that 
VOL. vil 37 
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in both general and limited partnerships, each partner-has author- 
ity to bind the firm, as to all things within the scope of the part- 
nership, but not beyond it. When the firm is in the use of a 
namé which imports ‘a partnership, all contracts made. in that 
name are, prima facie, obligatory upon all the members, unless 
they are wltra the business of the firm; and’the onus, in such 
cases, lies upon the firm, if they would escape from their obliga- 
tions, to prove that the credit was not given to the firm, or that 
the contracts are in fraud of its rights. It is also true, that wheti 
@ contract is made by one member of a firm, as a note; inhis own 
name, and it is apparent, on the face of it, that it is intended to 
bind the firm, it also is, prima facie, obligatory on it. But if a 
contract, as a note, is made by a member of a firm, in his indivi- 
dual: name, and it is not apparent, on the face of it, that it is. in. © 
tended to bind the firm, then the presumptions are the other 
way—it is, prima facie, the note of the individual—the presump- 
tion is, that the credit was given to him, and the burthen lies 
upon the holder, to prove that it is the debt of the firm. Hence, 
it is true, that the note of one member of a firm does not, prima 
facie, bind the firm. These principles are subject to-some modis 
fication, which will appear in the application of some of them to 
this case, A distinction is to be taken between the liability of a | 
firm, on the note of one member, and its liability on the consider- 
ation of the note. Generally, on the note itself; without other 
evidence, the firm is not liable: There is a case, however, in 
which the firm will he liable on the note itself, and that is where 
the firm name is the name of one of its members. In such case, 
the note may be the note of the firm, or it may be the note of the 
individual. Upon the face of the paper it stands indifferent. The 
burthen of proof lies upon the plaintiff, in an action on the note, 
The case of The United States Bank vs. Binney et al. decided by 
Judge Story, on the circuit, is a leading case on this head, and -is 
like this. case in its material points. The action was brought 
there, to recover against the defendants, as partners of John 
‘Winship, upon an indorsement by John Winship. The defend- 
‘afits were proven to be partners of Winship in business. The 
management of the business was in the hands of John Winship— 
they had published no firm name. The plaintiff charged, that 
the defendants were partners, under the name of John Winship. 
Judge Story-said, “The notes are all indorsed. in the name-of 
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John Winship. For aught, therefore, that appears on the face 
of them, they were notes only binding him personally. The 
plaintiffs, then, must go farther, and show, either expressly or by 
implication, that these notes were offered by Winship, as notes 
binding the firm, and not merely him personally, or that the dis- 
counts were made for the benefit, and in the course of the busi- 
ness of the firm. It is not sufficient to show that the-bank, in 
discounting these notes, acted upon the belief that they bound the 
firm, and were for the benefit and business of the firm. They 
must go farther, and prove that that belief was known to and 
sanctioned by Winship, himself, in offering the notes, and that he 
intentionally held out to them, that the discounts were for the 
credit, and onthe account of the firm, and to bind them, and that 
the bank discounted the notes on the faith of such acts and repre- 
sentations of Winship.” And he sent the case to the Jury, to 
find the facts, upon these instructions, as to the law. 5 Mason’s 
R, 189. In the. case before me, the plaintiff goes against the de- 
fendants, both on the note and the consideration. Here, Everitt 
was in partnership with Lee, as we have seen. Lee managed 
the business, and the note was given by Lee. The parties pro- 
mulged nofirm name. How much alike are the two cases! Now, 
let us see how far the proof brings the case under the rules laid 
down by Story. 

The substance of the requirement made by Judge Story, of the 
plaintiffs, was, that they must prove that the notes were offered 
by Winship, as notes binding the firm ; or that the discounts were 
made for the benefit and in the course of the business of the firm 
that the plaintiffs must not only dedieve this, but that Winship did, 
by his acts and representations, sanction this belief, and that they 
discounted the notes on the faith of such acts and representations. 
Well, it is proven in this case, that it was known to the plaintiff, 
that Everitt and Lee were engaged together in the business of 
blacksmithing, and that ironing wagons was a part of their busi- 
ness. These things were represented to him by Lee, when he 
gave the note, and it was given for the wood work of wagons. 
Whether this testimony would fully make out the case,I do not 
determine; but that it does go, in part, to comply with the requi- 
sitions made by Judge Story, there is no doubt. The purchase 
was made, and. the note given in the business, and on account of 
the firm. The plaintiff had a right to believe—to infer, at least 
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that the transaction was a firm transaction, and the Jury might 
draw the inference, that the acts and representations of Lee sane- 
tioned that belief; and there being some. evidence to sustain the 
action on the note, as the note of the firm, the case ought to have 
gone tothe Jury. See, also, a very interesting case growing out 
of the same partnership—Etheridge vs. Binney, 9 Pick. 274. 
Story on Partnershtp, p. 217, n. 1. 5 Mason’s R. 177 to 189, 
Miflin vs. Smith and another, 17 Serg.-& Rawle, 165. 

If, however, this view of this case be unsatisfactory, there are 
other principles of the Law of Partnership which apply to it, and 
upon which it ought to be sustained. 

{3.] I concede, that upon the face of this paper, we infer that 
no one is bound but Lee, the maker. The presumption which 
the law deduces from it is, that it is his personal affair, and that 
the plaintiff gave credit to him alone for the wagons. But this 
presumption may be rebutted, in an action for the price of these 
wagons, against the firm ; and the rule unquestionably is, that not- 
withstanding the note of the individual partner was given—if the 
purchase was, in fact, made for the partnership business—if these 
wagons were applied to the uses of the firm, as stock, and be- 
came an element in the partnership resources—it is bound for the 
price. This is the rule, where money is borrowed by one on his 
own contract. The rule is the same where a purchase of pro- 
perty ismade; and it is a reasonablerule, for if the firm gets the 
benefit of the money or property, ex equo et bono, it ought to be 
bound. “And (says Mr. Story, speaking on this head,) it must 
be resolved by taking into consideration the whole circumstances 
of the case. Thus, if the money is, in fact, borrowed for the 
partnership business, or if it is, in fact, applied to the partnership 
business, in the absence of all controlling circumstances, the part- 
nership will be bound therefor, since the fair presumption is, 
that it was intended, by the partner, to pledge the partnership 
credit, and not merely his individual credit, whether the partner- 
ship was known or unknown to the lender.” Story on Partner- 
ship, §139. A distinction, however, obtains just here. If the 
money is lent on the credit of the individual member of a- firm 
known to exist, although it be actually used and applied to the 
partnership purposes, yet the firm will not be bound—it will be 
considered as an advance by the individual, for the benefit of the 
firm, and he will become the creditor of the firm. So, that the 
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question to be resolved is this, to wit: to whom was the credit 
given? If I am right in my recollection of the plaintiff’s decla- 
ration, it is so framed, as to admit proof of liability for the consid- 
eration of this note—it goes, also, upon that. I have not the re- 
cord before me, and am not quite certain. There.was some proof 
in this case, that the wagons were sold on the credit of the part- 
nership; whether much or little, if any, the case ought to have 
been sent to the Jury. See Story on Partnership, §139. Coll- 
yer on Partnership, pp. 276, 277, 275. 9 Pick. 272. 178. § R. 
165. 5 Mason, 176. S.C.5 Peters’ R. 529. 5 Watis,454. 8 
Metclf. 411, 420. 9 Ib. 454. 21 Wend. 365. 9 Verm. 252. 6 
Cow. 497. 5 Wend. 223. 16 Ib. 505. 3 Humph. 209. 4 Ib. 
346. 5 10.499. 1 Am. Lead. Cas. 295, ’6, ’7, ’8. 
Let.the judgment of the Court below be reversed. 





